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IFAT ING dhforved' the World 
| of late to . baue been greatly | 
amuſed with a vaſt Variety of Tracts, | 
religious, moral and political, publiſhed 
from the Collections of the late Lords, 
Oxford, Somers, and other curious 
Collectors; many of them wrote before, 
ſome at, and others after, the grand 
Epoch of the Revolution in 1688. We 
7 hence Judged We could not with Honour 

be diſpenſed from giving the following 

curious Traf to the Public, which is 

here faithfully printed from an ori- 
' ginal Manuſcript in the Author's own 
 Hand-writing, not leſs meriting, ue 
world hope, to be preſerved than perhaps 
the very beſt of thoſe with which the 
World has been already favoured. 

IT would be altogether needleſs to 
ſay any Thing here of the Character of 
the great and worthy Author, that be- 
ing already ſufficiently known to the 


learned 
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' Advertiſement. 


learned World from what he publiſhed 


in his own Life-time, both againſt Inf;- 
delity, and in Defence of the Church 


of England alſo, againſt the Roman- i 
its, who ſhameleſly object to the V ali- 
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Page 6. Line 15. for Principle, read Principal. P. 93. 1. 21. 
read perſuaded him to take. P. 102. Note, r. nuptam. P. 17. 
Note, r. animabant. P. 108. Note, 1.17. after &vinum, inſert 
„ P. 171. I. f. f. his, r. her Birthright, P. 127. Note 7, f. 


muntio/o, r. auncios. 
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# the Realm; ſo that when the Allegiance ceaſes to 


(1) 


CONCERNING 


OATHS of ALLEGIANCE, 


AND THE 
Reaſons for ſcrupling ſuch OArHS. 


O prove the Reaſanableneſs of taking the 
Oaths, the Diſcourſe propounds firſt to 
conſider the Nature and Meaſure of the 
Obligation of Political Oaths in general; 


W 2nd the Meaſure of the Obligation of Political 


Oaths it makes to be the publick Good of human So- 


X ciety ; and in order to clear this Point, the Diſcourſe 
XX lays down this Principle, hat an Oath follows tht p. 4. 
Mature of the Thing promiſed in the Oath; i. e. an 


Oath obliges no farther than the Promiſe contained 
in it is valid and obligatory. This the Diſcourſe 
affirms of all Oaths in general, upon theſe Grounds; 
1. Becauſe is generally reſolved by Civilians and Ca- 
ſuiſts, that an Oath follows the Nature of the Thing 
about which *tis converſant ; for that, ſay they, 1s 
the Principal, and the other is but the Acceſſory, and 
the Acceſſory ſtill follows the Nature of the Principal. 
2. Becauſe a Contract made void by a Law for 
the public Good is not valid, tho' an Oath be an- 
nexed to it. | | 
The Deſign of the Diſcourſe is, I conceive, to 
infer from this, that he Oaths of Allegiance follow 
the Nature of the Allegiance promiſed in them, viz. 
as that Allegiance is due by the Law and Conſtitution 


B » 


CY 


| Realm is naturally obliged to perform all that Duty 


| Conſtitution of the Realm requires. 


fold; firſt as a Promiſe, by virtue of that Law of 


And this, I ſuppoſe, is what the Diſcour/e intends 
here: But then the Principle upon which it grounds 


Cluding, viz. that all Oaths in general are purely 


(2) 
be due by the Law and Conſtitution of the Realm, 
then the Obligation of the Oaths of Allegiance 
ceaſes likewiſe. To ſtate how far this may be true 
upon other Grounds, it may be obſerved, 

1. That every one that is born a Subject of this 


9 


of Allegiance to his Sovereign, which the Law and 


2. That an Oath of Allegiance lays a new Obliga- 
tion upon him to perform this Duty, and that rwo- 


Nature whereby we are commanded 0 keep our 
Word; ſecondly, as an Oath, by virtue of that other 
Lato whereby we are commanded not to take 'God's RR 
Name in vain: Which Obligation of the Oath is a 
diſtine? Obligation from that of the Promiſe, and 
not only an Addition of greater Solemnity on the Ac- 
count of Religion. | 
3. That the Matter of our Oaths of Allegiance is 

the Allegiance which is due to our Sovereign by the 
Laws and Conſtitution of the Realm; and therefore 
our natural and ſworn Allegiance is the ſame, and 
under the ſame Conditions and Limitations as to the 
Perſon unto whom, and the Manner and Circum- 
fances wherein it is to be performed; fo that when 
the Obligation of our natural Allegiance ceaſes by 
the Laws and Conſtitution of the Realm, then the 
Obligation of our Oaths of Allegiance ceaſes like- 
wiſe. And the Reaſon 1s, becauſe an Oath obliges 
to no more than what is contained in the Malter of 
it, and therefore ceaſes to oblige in any Caſe which 
is chi thouẽ,nne Matter of it: And in this Senſe our 
Oatbs of Allegiance may be ſaid to follow the Nature 
of the Thing about which they are converſant. 
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this Doctrine ſeems to be very looſe and uncon- 


> 


acceſſory, 


(3) 
| acceſſory, and oblige only where the Principal, the 
Promiſe contained in them, 1s valid and obligatory. 
For tho* an Oath obliges to no more than to what 
is contained in the Matter of it, yet there may be 
ſome Caſes where the Matter of the Oath, viz. the 
Promiſe contained in it is zull and void, confidered 


\ 
7 
* 


9 in itſelf; and yet the Oath is valid and obligatory; 
as will appear from the very Caſuifts, Civilians, and 
Canoniſts, to whom this Diſcourſe refers us. 


»Tis indeed a Rule, both in the * Civil and Canon 


X Law, that the Acceſſory follows the Nature of the 
Principal; but then the Rule does not hold ſo uni- 
verſally as the Diſcourſe ſeems to intimate; as 1s 
plain, both from the Words of the Rule itſelf, and 
the Exceptions to it in the Caſe of Oaths, both in the 
(Ca ſuiſts, the Civilians, and Canonifts, and the Cuil 

and Canon Law itſelf, The Rule in the Civil Law 
is thus expreſſed, Cum principalis Cauſa non confiſtat, 

plerumquèe nec ea quidem que ſequuntur Locum habent. 


And the Gloſſ. Plerumque autem dicit, quia quando- 
que fallit, i. e. generally the Rule holds, that the 
= Acceſſory follows the Nature of the Principal, but it 
fails in ſome Caſes; and that it does ſo in the Caſe 


of Oathbs, appears from ſeveral Inſtances of Pro- 
=E m:/es and Contracts void in themſelves, either by the 
Law of God and Nature, or by the Civil or Canon 
La); where, notwithſtanding, an Oatb annexed to 
them is valid and obligatory, As 


= Firſt, it appears, from ſome Inſtances of Pro- 
= miſes and Contracts void in themſelves by the Lau 
= of Nature, as in that ordinary Caſe where a Pro- 
© miſe or Contract is unjuſtly extarred by Force or Op- 
Fpreſſion; by Force, as a Promiſe of a Sum of Money 
to an Highwaymen, which Promiſe, without an 
Oath, according to the Opinion of moſt Caſuiſts, 


IL. Cum Principalis, & L. Nihil dolo S. cum Principalis.. 
A. De Regulis Juris, c. Acceſſorium de Regulis Juris in 6 


* lays 


(4) 

lays no Obligation upon the Conſcience ; by Oppre/- 
fon, as in the Caſe of a Contract of Uſury, which 
moſt of the Schoolmen hold to be void by the Law 
of God and Nature, as well as by the Canon Law. 
*Yet if an Oath be annexed to a Promiſe made to an 
Higbwayman, or to a Contra with an Uſurer, the 
Oath is generally held to ce, notwithſtanding the 
Nullity of the Promiſe or Contraft in themſelves. 
This is Aguinas's Opinion, who diſtinguiſhes a /wws- 
fold Obligation in the Caſe of a forced Oath; the one 
to Man, to whom the Premiſe is made, and this, he 
ſays, is taken away by the unjuſt Force; the other to 
God, in whoſe Name the Oath is taken : And this, he 
ſays, is not taken away, but holds ſtill in foro Con- 
ſcientiæ. So alſo Suarez, where he treats of an 
Oath extorted by an Uſurer, or a Robber ; in both 
which he declares the Promiſe to be void by the Law 
of Nature, yet allows that the Oath is obligatory. 
Biſhop Sander/on © uſes the ſame Diſtinction as Aqui- 
nas, and grants, at leaſt, that a Bare Promiſe to a 
Robber may more excuſably be not performed, yet de- 
clares that the Oath ſtands good. Grotius holds the 
bare Promiſe to be obligatory, as do alſo ſome of the 
Romiſh * Caſuiſts; yet he holds, notwithſtanding s, 
that God alone, as the Oath is taken by his Name, 
is ſufficient to lay an Obligation upon the Conſcience 
of him that takes the Oath, tho? it be extorted vi 
& mers. - FAS 

Secondly, Other Inſtances there are of Promiſes 
and Contracts made void by the Civil or the Canon 
Law; and theſe the Canoniſts and Caſui/ts make of 
teh Sorts: 1. Such Promiſes or Contracts wherein the 
Oath annexed obliges by itſelf, but does not make 


, > 2® 24 Queſt. 89. Art. 1. ad tertium. © DeVirtute& 
Stat. Relig. I. 2. c.g. n. 5, 6. 4 De ſuram. Prælect. 4, 

55 99 jure K. & p. . „ f Azor. 
nſtitut. Moral. I. 1. c. 11. De jure B. & P. I. 3. 9. 
13, 14, 15. | ; 

FTE the 


»/. the Promiſe or Contract valid in Law. 2. Such 
ch WW wherein the Oath makes the Promi/e or Contract 
XX 247-4 in Law, which otherwiſe, without an Oath, 


ing would have been null and void. Of the firſt Kind 
an are ſuch as are void alſo by the Law of Nature, as 
he a forced Promiſe or Contract made to a Robber or 
he WM Ujrer, &c. where the Canon Law expreſly requires 
es. the Oath to be performed, tho? it doth not make 


the Contract or Promiſe valid in Law by virtue of 
the Oatb, ſo as to give the Par!y that extorted the 


* Oath any Right to ſue for the Payment of the Sum 
to promiſed him. So it is decreed in the c. Debitores, 
he ate jure jurando®*, in the Caſe of an Oath extorted 
1. by an Uſerer; and in the c. Si vero, de jure jurando', 
A in the Caſe of an Oath extorted vi & meiy. Of 
ith the other Kind are the Contracts of Minors without 


their Guardians Conſent, the Conſent of @ married 
E/oman to the Alienation of her Dower, the Promiſe 


3 Jof a Daughter not to ſue for the Remainder of her 
>a Portion due to her by Law, Sc. which the Law 
de- gulls, if bare Contracts or Promiſes without an Oath; 
the but if they have an Oath annexed, the Law makes 
he them valid and effectual, ſo as to give 4 Right to 
e, the Party to whom the Promiſe or Contract is made, 
ne, to fue for the Recovery of what is become due to 
ice him thereby. So the Civil Law orders Authent, * 
zii Sacramenta Puberum c. Si adv. ven. in the Contracts 


of Minors confirmed by an Oath; and the Canon 
Lau c. Cum contingat de jurejurando, c. Licet 
== Mujeres de jurejurando, in 6to, touching the Oath 


non ; N 
of == of a married Woman not to revoke the- Alienation 
the of her Dower; and c. Qtamvis pactum de pacis in 


q to, touching the Oath of a Daughter to her Father 


ike 
e & d Decretal, Greg. I. 2. tit. 24. c. 6. ; Ibid, c. 8. X 
7 Cod. I. 2. tit. 28. IL. x. Deeret. Greg. 1. 2. tit. 24. 
HY c. 28. gen. Decret. I. 2. tit. I EE Eo. 
tit. 18. . 2. 8 8 3 | = Hil 
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not to ſue for the Remainder of her Portion due by i 


W. = = 

Now in both theſe Kinds it appears that the Oatb 
does not follow the Nature of the Promiſe or Con-. 
tra#t to which *tis annexed ; in the firſt, he Oath 
only is valid and obligatory by itſelf, the Promiſe or 
Contract being till invalid; in the other, the Pro- 
miſe or Contract does become valid and good in 


Law, but then tis by virtue of the Oath annexced © 
to them. Accordingly we find the Caſuiſts and 8 " 
Lawyers make two kinds of Oaths, as they are an- | t 
nexed to Contracts or Promiſes which in themſelves * 


conſidered are void in Law; the one they call u- 
ramentum introduclorium obligationis principaliter and 
per ſe flans, i. e. obliging wholly & itſelf (as a Prin- 
ciple, not as an Acceſſory) without making the Pro- 
miſe or Contract valid in Law; the other, Fura- 
mentum confirmatorium contratctils invalidi, i. e. ſuch 
as makes the Contract valid in Law, and gives « 
Right to the Party with whom *tis made. See Bar- 
tolus ad L. Si quis pro eo de Fideijuſſoribus, n. 4. 
and Suarez v, who has the Diſtinction from him, 
and explains it. _—_ 
Molina indeed (in the Place referred to by the 
Di ſcour ſe, p. 4.) aſcribes to this ſecond Kind of Oaths 
(which confirm a Promiſe or Contract otherwiſe void) 
all the Obligations of the Promiſes or Contracts which 
they confirm; and makes the Oath to have a twofold 
Obligation, the one in reſpect of God, the other in 
reſpe& of the Man to whom a Right accrues by vir- 
tue of the Oath that confirms an invalid Contract. 
The one the Diſcourſe calls an Obligation of Religion, 
the other an Obligation of Juſtice; both theſe Obli- 
gations Molina aſcribes to the Oaths themſelves, and 
denies that the Qbligation of the Contracts con- 
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- ® Digeſt. I. 46. tit. 1. I. 57. e De Vinut. & Stat. Re 
lig. 1. . Co 9. m. 6, &c. 25. q De Juiticia & Jure tract. 
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Opinion in this Point. 


Op. Moral. in Decalog. 


(21 
firmed by them does revive, but that all the Obli- 
gation is ex capite juramenti : Neither do I find that, 
when he comes to explain himſelf, he founds this ſecond 
Obligation on the Promiſe included in the Oath, but 
rather upon the Nature of a promiſſory Oath. Suarez 
indeed * undertakes to confute his Opinion; but yet 
when he explains himſelf, he ſeems to ſay much the 
ſame Thing; allowing that the Oath does not make 
the Contract, otherwile void, valid f:rmally and di- 
rect, and in vinculo, but indirely, and in effectũ; 
that is, the Oath has the ſame Effects in Law as if 
the Contracts were formally valid. See Sanchez *, 
who quotes both Molina and Suare x as of the fame 


De Virtute & Stat. Relig. 1. 2. c. 29. n. leg. 22, 


However *tis plain, that in both theſe Kinds of 

= Oaths the Acceſſory does not follow the Nature of the 
Principal, for in both of them the Contract or Pro- 
mmiſe is, in itſelf conſidered, void in Law, and the 
Obligation is either in the Oath alone, or revives in 
the Promiſe or Contract, by virtue of the Oath; 
and therefore theſe Inſtances are made Exceptions 
to the Rule by the Canoniſts, Civilians, and Caſuiſts. 
So the Glo. upon the c. Debitores de jurejurando 
(whereby the Oath to an Uſurer is declared obligatory, - 
tho' the Contract in itſelf be null) obſerves, as a Con- 
ſequence of it, Sic patet quod licet non teneat princi- 
pale, tenet tamen deceſſorium; and upon the c. cum 
contingat, eod. Tit. (which obliges a Woman to ſtand 
by her Oath, whereby ſhe conſented to the Aienation 
of her Dower) Hic confideramus potius Acceſſorium 
quam Principale: So alſo the Gloſſ. Ad c. Acceſſorium, 
de reg. juris in 6to, grants that by c. debitores, c. 
cum contingat, & c. licet Mulieres tenet Acceſſorium 
non Principale. And the Caſuiſts commonly 
propound this as the firſt Oęjection againſt their Doc- 
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trine 


($) 
trine about the Obligation of a forced Oath, viz, 
that a forced Promiſe or Contract is not obligatory, 
therefore neither the Oath annexed ; becauſe an Oath 
follews the Nature of the Af to whith it is annexed, 
the Oath beirig only the Acceſſory, and the Act the 
Principal, And they anſwer here two Ways, 1. 
That the Rule holds only when the Cauſe that an- 
nuls the Principal, concurs alſo to the annulling of 
the Acceſſory, but not otherwiſe: And they ſay it 
does not annul the Acceſſory in this Caſe of a forced 
Oath ; becauſe tho? there is an Injury on the Part of 
him by whom the Premiſe is made, which Injury 
may .null the Obligation of the Promiſe, which re- 
ſpects him; yet there is no Injury on God's Part, by 
whoſe boly Name the Oath is taken; and therefore 
in reſpect of God the Oath may till be obligatory. 
So Sanchez; and of the Canoniſts, Imola & Panor- 
mitanus ad c Debitores, whom he refers to. | 
2. They anſwer, that in the Caſe of a forced 
Oath, the Oath is not acceſſory, but principal, and 
per ſe ftans, i. e. introductory of an Obligation alone 
by itfclf, tho* the Promiſe or Contract have no 
Force to oblige, according to the Diſtinction before 
laid down. So Sanchez, who refers to other of 
the Canoniſts, that anſwer to the Difficulty in this 
Manner; he propounds alſo the ſame Objeltion an- 
other Way, that the Oath and its Obligation are 
joined by the Mediation of the Obligation of the Pro- 
miſe ;, therefore the Promiſe not obliging, the Oath 
muſt not oblige either: He anſwers, that the Oath 
and its Obligations are joined by the Mediation of the 
| Promiſe, whether the Promiſe obliges or no. 
And Leyfus (whom the Diſconr/e refers to for this 
Rule) ſpeaks agreeably to the Senſe of the other Ca- 
ſuiſts, when he treats of a forced Oath. He objects 
the Rule to himſelf there, and anſwers”, Dicitur 
, 2 „0 Decal. tit. 1. c. 11. n. 12. Ibid. 
De Juſt. Jur. I. 2. c. 42. n. 26, 31, 32. | 
| 3 juramentum 


Um 


(9) 


jurament um ſequi naturam Contractus, non quoad eſſe 
firmum vel irritum, ut per ſe notum eſt, ſed quoad 


conditiones tacitas & alias limitationes, Sc. And as 
to the Obligation of an Oath, he ſays, U, juramen- 


= um obliget non requiritur, ut promiſſio per ſe obizga- 


tionem inducat, ſatis eſt ut ejus executio fit licita., 

I need not to have tired the Reader and myſelf 
with this Account of the Opinion of the Caſuiſts, 
Civilians, and Canoniſts, in this Point, had not their 
Authority been the only Ground upon which 'twas 
aſſerted in the Diſcourſe, that an Qath is acceſſory 


o the Promiſe contained in it, and obliges nat where 


the Promiſe is not obligatory. Reaſon and Scripture 
would be enough to-give us ſufficient Light in this 
Controverſy : Reaſon tells us, that in a promiſſory 
Oath there is an Obligation in regard of God, as 
well as Man; and therefore tho' there may be 
ſomething on the Man's Part which may null the 
Obligation of the Promiſe relating to him, yet if 
that does not alſo affect the Oath, the Oath may 
ſtill obige in reſpect of God, as is commonly allowed 
in the Caſe of a forced Oath : And this the Scrip- 
ture ſhews to have been the Opinion of ſuch Per- 


= ſons as had an awful Senſe of the Obligation of an 


Oath ; as appears in the Caſe of an Oath taken by 


Foſbua and the Princes of Iſrael to the Gibeonites, jog. ix. 
and the Oath taken by the eleven Tribes, not to give Judg. xxi. 


any of their Daughters in Marriage to thoſe that 


remained of the Tribe of Benjamin. Joſbua and the 


Princes inſiſt not upon their League with the Gibeon- 
ztes, but upon their Oath; and the Reſentment 
they ſhew of the Cheat the Gibeonites had put upon 
them, makes it not improbable that they would 
have thought themſelves not obliged to have ſpared 
the Gibeonites, if they had barely made a League 
with them. And this Suarez ſeems to allow, 


De Virtut. & Stat. Relig. I. 2. c. 18. n. 10. 
where 


f ( 10 ) 
where he treats of the Oath of Jh]; that tho* by 
reaſon of the Cheat the Gibeonites bad put upon them, 
the Iſraelites might not be obliged to them in vi pacti & 
promiſſionis humane, 1. e. by viriue of their League 
and Promiſe; yet their Oath ſuppoſing the Matter 


of it to be lawful, might oblige tanquam per ſe ſtans, 
i. e. as introductory of an Obligation principally and 
by itſelf. In the like manner we may conceive off 
the Oath of the Tribes Judg. xxi. which they looked 
upon as obligatory, (and that notwithſtanding its 
being fo directly againſt the publick Good of their 
Nation) at leaſt thought themſelves fo far obliged 
as not to think of acting contrary to it, while there 
was any Way poſſible to be deviſed of procuring 

Wives for the Benjamites otherwiſe : And yet, if it 
had been barely a League among themſelves, with- i 

out a ſolemn Oath taken before the Lord, we have 
Reaſon to think they would have immediately re. 
teaſed one another from the Obligation of their 
League; or if ſome of the Tribes had been ſo fro- 
ward as to have denied their Conſent, the reſt would 
Have thought themſelves at Liberty to have ated 
contrary to the Agreement, tho? without a Releaſe 


from all the Parties concerned in it. 


The other Argument in the Diſcour/e, to prove 
that an Oath does not oblige where the Promiſe, or 
Contract contained in it, is not obligatory, is, becauſe | 


a Cntract made void by Law for the publick Good 


is not valid, tho' an Oath be annexed to it: I grant 
*tis ſo in this Caſe, where a Law voids a Contract 


on account of the public Good; but then it does not 
prove that *tis ſo in other Caſes, where a Law voids 


a Contract for a private Good, i. e. in Favour of the 
Perſon that makes the Contract; as in the Contracts 
of Minors, married Women, or of a Daughter with 


her Father; and alfo in a Promiſe made to an High- 
wayman, or a Contract with an Uſurer : For tho' 
theſe Contracts or Promiſes are made void by Law 
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in favour of the Perſans contracting or promiſing; 
yet their Oaths may be obligatory ; becauſe the Law 
does not forbid them to perform their Promiſes or 
Contracts, but only permits them not to perform 
them; ſo that they are till at Liberty to renounce 
the Benefit of the Law, and oblige themſelves by 
an Oath where a bare Contract would lay no Obli- 
= cation upon them, this being no Injury to any Body 
but themſelves only : Whereas when a Law voids a 
Contract for a publick Good, there: an Oath annexed 
to the Contract is not obligatory, becauſe the Per- 
XZ formance of it is forbidden by the Law, as tending 
to the Prejudice of the Community, or of ſome third 


And this may be enough to ſhew that an Oazh is 


JE not purely acceſſory to the Promiſe contained in it, ſo 
as nat to oblige when the Promiſe in itſelf is not obli- 
XX gatoryz, much leſs is an Oath to be looked upon as 
"+ only an Addition of greater Solemnity, upon the Account 


„/ Religion. Neither indeed was there the leaſt Ne- 
ceeſſity of the premiſing this Doctrine in the Diſcour ſc 
in order to prepare its Reader to believe that Oatbs 
F Allegiance follow the Nature of the Allegiance pro- 
mmiſed in them : For this, as I obſerved before in the 
ſtating of the Queſtion, may be eaſily granted, viz. 
= that the Oaths impoſed by Law oblige the Subjects to 
pay no greater Meaſure of Duty and Allegiance to 
their Sovereign, than what the Law and Conſtitution 
of the Realm requires them to pay without their 
Oaths;, and that the Oaths of Allegiance oblige the 
Subject under the ſame Conditions and Limitations as 
are included in the Nature of the Allegiance promiſed 
in them by the Law and Conſtitution of the Realm. 
So that if by the Conſtitutions of all Governments in 
general, or of our own in particular, the Allegiance 
of the Subject ceaſes to be due whenever it happens 

not to be for the publick Good; then the Obliga- 
tions of the Subjects Oaths of Allegiance expire 
= | likewiſe, 


(72) 
likewiſe. And this brings me to the Conſideration 
of the main Point, biz. that the Meaſure of the Ob. 
ben of Oaths of Allegiance' is the publick Good. 
Before I lay down the Arguments in the Di, 
courſe for the Proof of it, I ſhall premiſe one ſhort i 
Obſervation as to the Way of arguing in general in 
the Diſcourſe: The Deſign of it, from the fourth WM 
Page, is to ſhew the Reaſonableneſs of taking the 
preſent Oaths; and it recommends them as ey to 
be taken, on two Accounts: Z 
P. 8,9. 1. As implying nothing repugnant to the Dodrine 1 
of Paſſroe Obedience in a late Hiſtory, i. e. no Al- 
lowance of the Doctrine of reſiſting and depoſing "0 
Sovereign Princes. oF 
bid. 2. As implying no Recognition of a Right and 
Title, but as being ſo framed that the ſame Oaths 
might have been lawfully taken to any of the for- 
mer Kings, that were only Kings de facto, and not | 
de jure; i. e. had only the bare Poyſeſion of the ? 
Crown, without any Right or Title to it. 
Now this may ſeem a very fair Propoſal ; but ] 
then the Way of arguing in the Diſcourſe is not in 
any wiſe ſuitable to it: For it concludes as dire&tly 
and fully againſt the Doctrine of Paſſive Obedience, = 
as it concludes for the Reaſonableneſs of taking the Wi 
Oaths; and proves the Lawfulneſs of taking the 
' Oaths with a Recognition of a Right and Title, as 
much as it does the Lawfulneſs of taking them gi 
under the Notion of Allegiance to a King de facts. 
And this appears by the Way of arguing about this 
firſt and grand Point, That the publick Good is the | 
Meaſure of the Obligation of Oaths of Allegiance. 
1 p. 5. The Inference from this Principle is, | that Oaths of 
4 | Allegiance ceaſe to oblige when the keeping of them 
3 FS is inconſiſtent with the publick Good: And if this 
1 be true, it follows naturally, not only that the Sub- 
1 | jects may, for the publick Good, withdraw their 
Allegiance from the rightful lawful King, if he chance 


to 


('13-) 
to be put out of the Poſſeſſion of the Crown, and 
another King ſet up in his Room; but alſo it fol- 


lows, that the Subjects for the public Good may 


even diſpoſſeſs their rightful and lawful King, and 
other. Beſides, if by the Conſtitution of all Go- 


che publick Good is the Meaſure of the Nation's 
obligation to be Subjects to their Sovereign, then it 
3 is the Meaſure of the Sovereign's Right to be their 
king: So that if for the publick Good any King be 


removed from the Crown, and another ſet up in his 
Place, then the Perſon that is removed from the 
Crown does (by this juſt and legal Act of Depri- 


vation for the publick Good) ceaſe to be not only 
the King de facto, but de jure, i. e. is deprived not 


Title to hold the Crown; and the other Perſon that 
Ws ſet up in his Room does (by virtue of this juſt 
Band legal Act of Election for the publick Good) be- 
rome not only King de facto, but de jure, i. e. does 
acquire not only the Poſſeſſion of the Crown, but a 
true Right and Title to hold it againſt all Perſons: 
And ſo this Way of arguing proves the Lawfulneſs 
of a Recognition of a rightful and lawful Title to 
the Crown, as much as it proves the Lawfulneſs of 
taking the preſent Oaths under the Notion of Alle- 
giance to a King de facto. And it will appear that 
the very ſame. Way of arguing runs through the 
whole Diſcourſe, whether it argues from Principles 
of Reaſon, or from Precedents of our Conſtitution 
out of our Hiſtories. and puolick Records: For it 
proves directly, that the Nation has a Power to de- 


ſive Obedience, but only proving that Allegiance 
may be paid and ſworn to a King de face. 


* * 
But 


* 


deprive him of his Crown, and diſpoſe of it to an- 


vernments in general, or of our own in particular, 


only of the Poſſeſſion, but alſo of his Right and 


poſe one King, and elect another, under Colour till 
of ſaying nothing contrary to the Doctrine of Paſ- 


% 
- 
* 


may be granted, that the End of their Obligation 


his Perſon, Crown, and Dignity, and the enabling 
reignty; the Good of the Subjects, in their receiv- 


(14) 
But 1 come to lay down the Arguments in the 
Di ſcourſe, to prove that the publick Good is the 
Meaſure of the Obligation of our Oaths of Alle- 
glance; and they come under theſe three Heads: 
1. That the publick Good (or the general Good 
of human Society) is the End of all Oaths of Alle- 
giance, and therefore the Obligation of the Subjects 
to the publick Good is ſuperior and antecedent to 
their Obligation to their Sovereign by their Oaths of Wh 
Allegiance. - | 
2. That it is generally allowed by Caſuiſts, that 
under a State of Uſurpation, notwithſtanding the 


Oaths of the Subjects to the rightful Prince, they MWui 


are bound to do thoſe Things which tend to the 
publick Safety, as well as their own; the Ground 9 1 y 
whereof is not the prefumptive Conſent of the ab- WD: 
ſent Prince, but their antecedent Obligation to the Mic 
3. That Oaths of Allegiance on the Subject's, 
and an Oath of Protection on the Sovereign's Part, ic 
8 13 
" Firſt, That the publick Good is the End of all 
Oaths of Allegiance, Fc. The proximate End of 
all Oaths of Allegiance is certainly to lay a farther hci 
Duty of Allegiance to their Sovereign » but then it 1 


to the Duty of Allegiance is the ſame for which 
Government is ordamed by God and Nature, viz. WW 
The erer of the Sovereign and his Subjects: 
The Good of the Sovereign, in the Preſervation of 


him to perform effectually all the Acts of Sove- 


ing the Benefit of their Sovereign's Government 
and Protection, by means of their mutual Loyalty 
and Obedience to him, which is neceſſary to enable 
him to govern and protect them, and by of 
e their 


1 
Maeeir Sovereign's due Execution of the kingly Of- 
Nee for the Safety of himſelf and his Subjects. 

WM This is the End for which Government and Sub- 
Naion are deſigned by God and Nature, and in this 
Nenſe it may be granted that Oaths of Allegiance 
e ultimately defigned for the publick Good of hu- 
an Society, underſtandin by the publick Good 

ee Safety and Welfare of the Sovereign, as well as 
3 of io Subjects. But there are ſome that underſtand 
che publick Good the Safety and Welfare of the 
Mubjects without their Sovereign; and this we muſt 
nceive to be the Notion of the Words in the Di/- 
ure, if we compare the Principle that it lays 
oon, That the publick Good is the End of our 
Paths of Allegiance, with the Concluſion which the 
"Do of the Oaths be inconſiſtent with the Welfare 
*X& a People, the Oaths then ceaſe to oblige. Now 
re by the Welfare of the People cannot be meant 
e Welfare of the Sovereign as well as the Sub- 
, but of the Subjects alone, without the So- 
reign: For the Diſcour/e is proving here, that for 

e Welfare of the People the Nation may withdraw 
eeir Allegiance from the King; but their with- 
rawing their Allegiance cannot be for the Safety or 
elfare of the King himſelf, for that conſiſts (in a 
Political Senſe) in the Preſervation of his Crown 
Id Dignity : Therefore it cannot be for his Wel- 
Ware to be deprived of his Crown and the Allegiance.- 
f his Subjects, to be made of a King a Subject or 
Wn Exile; unleſs we underſtand it to be for his Good 
In the ſame Senſe as King Charles the Martyr's being 

prought to the Block tended to make him a GLo- 
10 vs KING. 1 3 25 | 
The Diſcourſe. therefore underſtands by the pub- 
ick Good the Safety and Welfare of the Subjects 
ithout their Sovereign, however it calls it the ge- 
ral Good of human Society, This publick 9 
| 8 
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2D-/courſe infers from it, That therefore if the keep- P. 5. 
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of. the Subjects it makes the End of their Oaths off 
Allegiance to the King, and the Rule and Vieasur 
of their Obligation to perform them. I need 1 
ſay that this is quite contrary to the generally re. 
ceived Notion of the publick Good in our moi 
eminent Divines and Caſuiſts: This is evident fron 4 
the Hiſtory of Paſſive Obedience; neither is then 
any Thing more known and approved of than cl 1 
excellent Lecture of Biſhop Sanderſor's v, where tf 
ſtates the true Import of the parallel Phraſe om A 
Populi, and ſhews that the Maxim, That the Safety 
of the People i is the ſupreme Law, muſt includ 
the King i in it, and him cally; as the Hiſtory ow 
Paſſive Obedience informs us. And it might be "= 
pected that the Diſcourſe advancing the contra 1 
Notion, ſnould have given ſome Anſwer to the Re: 


ſions in Biſhop Sanderſon, and others, for their Nl 


tion of it; eſpecially fince the Di Diſcourſe . | 
to anſwer every Thing in the Hiſtory of Paſii 


Obedience pertinent to this Controverſy about takin 
the Oaths. And ſurely if the publick Good bY 3 


the Meaſure of the Obligation. of Oaths of All 
giance, nothing can be more pertinent than to t. 
the true Notion of the publick Good. Howere N 
F ſhall endeavour to ſtate it according to the Pri 1 
ciples which I have learnt from Biſhop Sander ſon an 3 

other Divines and Caſuiſts. l 3 
The publick Good is not the Safety of a Mult 3 
tude of Perſons or Families conſidered in their 2 
-vate Capacities, but of a Community or Body P 
litick confidered as ſuch, that is, of a Multitud 1 ! 
conſidered as united in one civil Society, ſo as , 
ſubſiſt and act as one Perſon or Body, as it is at 
ated by one Principle, viz. the Authority of th 

ſupreme Magiftrate, by whoſe Counſel the Con 
_ provides for itſelf, by whoſe Force it e 


| „ De Conſcientia Pralect 10. | 
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ends itſelf, without whom the whole Nation would 
not be a Community, but a Multitude of independ- 
ent Perſons or Families. The publick Good therefore 
muſt be the Safety and Welfare of the whole Na- 
tion as thus conſidered, that is, conſidered as it ſub- 
ſits and acts as one Perſon, or Body Politick, by the 
Authority which is ſeated in the ſupreme Magiſtrate. 
Aud if ſo, then, firſt, The publick Good cannot 

be without the Preſervation of the Authority of the 
ES ſupreme Magiſtrate, no more than the Community 
can ſubſiſt and act as ſuch without his Authority. 
Secondly, The publick Good will truly and properly 
conſiſt in the Preſervation of the ſupreme Magiſ- 
trate's Authority, and in the effectual Application 
of it to the proper Acts of Government, the mak 
ing of Laws, the Execution of Juſtice, Defence of 
the Nation, Sc. So the Safety and Well-being of 
the natural Body conſiſts in the Ereſervation of the 
Principle of the vital and animal Life, and its In- 
fluence upon the Body which is actuated by it: And 
the Safety and Welfare of a Family or Army, con- 
ſidered not as a Number of diſtin& Perſons, but as 
deren making. up one Society, conſiſts in the Preſervation 
Pr and Influence of the Authority of the General or 
Pater ſamilias. | 
81 do not deny but the publick Good, in this 
FX Senſe, is a Means deſigned by God and Nature, as 
well as Man, for the Safety and Welfare of the par- 
IX ticular Perſons and Families under a Government; 
but then the private Good of each Perſon and Fa- 
mily, and the general Good of the whole Multi- 
XX tude, is diſtinct from the publick Good of the Com- 
"2X munity and Body Politick, tho' it be the Effect of 
tit, as the Life and Health of each Part of the na- 
tural Body is diftin& from the Preſervation and Influ- 
ence of the vital Principle that animates it. And 
this appears from the Conſideration of the very 
firſt Entrance of Men _ Civil Society. Before 
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that Time, each Perſon or Family is conceived to 
have their particular Intereſt only to promote; but 
this God and Nature ſees, and Man's Experience 
ſufficiently diſcovers, to be abſolutely impoſſible in a 
State of Anarchy and Independency, where every 
Man is expoſed to be cheated and defrauded in his 
Dealings with others, or to be aſſaulted in his Per- 
fon or Eſtate, and either plundered or aſſaſſinated 
by them, without any Poſſibility of ſecuring himſelf * 
againſt this Injuſtice and Violence, but by ſubjecting 
himſelf to a Government which may protect him. 
Therefore by the expreſs Appointment of God 
Men were placed, or by the Direction of Nature 
they put themſelves under the Protection of a com- 
mon Authority, which might be able to preſerve 
particular Perſons and Families from the unjuſt 
Dealings and Violence of other Men. Here there- 
fore does commence their publick Intereſt, Good, 
and Welfare, as they are united in a Community; 


and it muſt confiſt properly in the Preſervation and 


the due Execution of that Authority, whereby their 
private and particular Safety, and their undiſturbed 
Enjoyment of their temporal Happineſs, is to be 


Accordingly we find the Language both of the 
facred Scriptures, and of profane Writers, to an- 
fwer this Notion, and ſpeak of the Safety of the 
Perſon, and Authority of the ſupreme Magiſtrate, 
as the publick Safety and Intereft. The Scripture 
teaches: us, in the Words of an holy Prophet, to 
call the King (and that not the beſt King neither) 
the Breath of our Noſtrils; and by the Example off 
the loyal Subjects of King David, that adhered to 
him againſt his foreign Enemies, and rebellious Sub- 
jects, to look upon the King as worth ten thouſand 
of his Subjects, to value his Life above the Lives 
of Half hs Army, and to look upon his falling in 
Battle as the quenching of the Light of 1frael. 1 


0 
K 


allel to which are the Expreſſions of the Heathen 
FMoralit*, Ile eſt vinculum per quod Reſpublica co- 
eret; ille Spiritus vitalis quem hec tot millia tra- 
unt; nibil ipſa per ſe futura niſi onus & præda ff 
ens illa imperii ſubtrabatur —Suam incolumitatem 
mant, cum pro uno homins denas legiones in aciem de- 
lucun. Nec hæc vilitas ſui eft aut dementia pro uno 
apite tot millia excipere ferrum, ac multis mortibus 
nam vitam redimere, nonnunquam ſents & invalidi. 
So the Romans, in their publick Forms, meant 
by Salus Populi, not the Safety of the Plebeians, or 
he reſt of the Subjects, but of the Community, as 
it was the Seat of publick Authority; as is clear 
from thoſe other Expreſſions, Imperium, & Ma- 
eſtas Populi Romani, becauſe in that Form of Go- 
ernment the ſupreme Authority refided in the Body 
pf the People; according to that Expreſſion in 
"Tully *, Quirites quorum poteſtas proximè ad Deorum 
rmortalium numen accedit. So likewiſe by the Pre- 
ervation of the Publick in that ſolemn Form of 
EExpreſſion in the Decrees of the Senate in Times of 
anger, Neguid Reſpublica detrimenti capiat, they 
meant the Preſervation not of any private Perſons, 
nor of the whole Multitude of the Romans, but of 
the Government and ſupreme Authority; as is clear 
from that Decree of the Senate upon the Sedition 
of Saturninus and Glaucia, and their Adherents, 
ZE which ſome expreſs in the ordinary Form; Nequid 
KNeſpublica detrimenti capiat : But Tully expreſſes it, 
U Imperium Populi Romani Majeftaſque conſervaretur. 
And the Occafion of theſe Decrees of the Senate 
= = proves, that by the Pablick is meant, in them, the 


Xx Government itſelf, in Contradiſtinction and Oppo- 


ſition to a great and formidable Party of their Fel- 
lo Citizens and Subjects, (pretending, no queſtion, 


= Seneca de Clementia, l. 1. Cic. pro Rabirio. 
® Ibid." | 


— 
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the Senate, that made theſe Decrees againſt them ;) 
moſt - of theſe Decrees, which we find thus upon 
Record, being made upon Occaſion of ſome Sedi- 
tion or Conſpiracy, or the Danger of an Uſurpation 


upon the Authority of the Senate and People; as 
in the Caſe of Manlius, the Gracchi, Saturninus and 

Glaucia, Catiline's Conſpiracy, and Julius Cæſar's 
refuſing to lay down his Province, and diſband his 


Army, at the Command of the Senate. The ſame 
is the Meaning of the other Form uſed by the Con- 


ſuls upon theſe Occaſions, when they commanded | 
the City to arm, and come in to their Aſſiſtance,⁵ 
Qui Rempublicam ſalvam eſſe volunt me ſequantur- 
Which Plutarch (in Scipione) expreſſes thus; Oi . 
Av puever BonSeiv vopuors axonudeire. Intimating, that the 
publick Safety and the Laws ſtand always on the 
Side of the Government, or the ſupreme Magiftrate's | ³⁸ü 
Authority, in Oppoſition to any Party of Men that 


riſe up againſt it. 
This therefore I conceive to be the true Notion 


of the publick Good, that is, the Good of the 
Community, conſidered as ſuch; viz. that it con- 
fiſts in the Preſervation and Influence of the Au- 
thority ſeated in the Perſon of the ſupreme Ma- 
iſtrate : Not but that I grant that the Reaſon and 
otive inducing Men to oblige themſelves to be 
ſubje& to this Authority, and to proſecute this pub- * 
lick Intereſt, is their own private Safety and Wel- 


fare of themſelves and their Families; and this 


likewiſe is one End for which God and Nature or- 
dains Government and 1 N But then it is to 


be conſidered whether it follows, that the Safety and 


Welfare of the People is the Rule and Meaſure of 


their Subjection and Allegiance, becauſe it is one 
End of it. And this brings me to conſider the 
Form of the Argument, as it lies in the Diſcourſe. 


: | The 


2 


to deſign nothing but the publick Good, as much as 
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© The Argument is this, The Good of the People P. ;. 


h as 

n;) the End of their Subjection and their obliging 
pon hemſelves to it by their Oaths of Allegiance to 
edi- Weir Sovereign; therefore they are under an Oblt- 
tion ation to the common Good of the People ante- 
as edent and ſuperior to their Obligation to their So- 
and ereign by their Oaths of Allegiance, and conſe- 
ar's ently, if the keeping of their Oaths 1s inconſiſtent 
his With the Welfare of the People, then their Oaths 
ime Huſt ceaſe to oblige, becauſe an antecedent and ſu- 
on- Werior Obligation voids the ſubſequent and inferior; 
Jed Wie an Oath might oblige to a Sin. 

ice, 1 have obſerved already, that this Argument 
ur: froves as much the Lawfulneſs of the People's re- 
- ing and depoſing a King de jure, as it proves the 
the Wawfulneſs of transferring their Allegiance to a King 
the faclo; and indeed it is in terminis made uſe of 


tes I thoſe that allow and contend for the re/fting, de- 
7g, nay killing of Kings, in Diſcharge of this 
imary Obligation of the Subjects to the End of Go- 
rnment, the Safety of the People. So, of the no- 
irn Caſuiſts, the Author of the Caſe of the Oaths 
ted“, who grounds upon this very Principle ſuch - 
Interpretation of the Oaths of Allegiance and Su- 

emach, and Declaration of Non-re/iſtance, as is very 
ell confiſtent with our taking up Arms againſt the 
ging; and, of the old Patrons of Reſiſtance, Junius 
287 aus, Rutherford®, and Arminius“; the expreſs 
"2 ords of 2he laſt are, Cum poteſtatis iſtius finis it 


el- + ; Rs 
his @orum Univerſitatis.— Hinc ſequitur principem ipſi 


vitate minorem efſe, & bujus commoda non modd il- 
dus commodis anteferenda, ſed & cum detrimento ejus 
n & vitz diſpendio redimenda. So that it is very 
range that the Diſcourſe ſhould urge ſuch an Argu- 
ent for taking the Oaths, and yet within three or 


the i © P. 1,2, & ſeq. © Vindic. contra Tyrannos, ꝗ. 3. 

2. . 107, & ſe g. Of Civil Pol. q. 25. £ Dup. Pub. 
=. 25. n. 10. 85 | : * 

he ED ** four 


2 


to deſign nothing but Np - "ih Good, as much as 
the Senate, that ** he p 


YN 


Decrees againſt them ; | 4 


moſt of theſe Decrees, which we find thus upon | 
Record, being made upon Occaſion of ſome Sedi- 


tion or Conſpiracy, or the Danger of an Uſurpation | 


upon the Authority of the Senate and People; as 


in the Caſe of Manlius, the Graccht, Saturninus — LG 


Glaucia, Catiline's Conſpiracy, and Julius Ceſar's 1 ic 
refuſing to lay down his Province, and diſband his 


Army, at the Command of the Senate. The fame 


is the Meaning of the other Form uſed by the Con- 
ſuls upon theſe Occaſions, when they commanded ! 


the City to arm, and come in to their Aſſiſtance,⁵ 


Dui Rempublicam ſalvam eſſe volunt me Sequantur : : a 


es Plutarch (in Scipione) expreſſes thus; Oi fe. 4 us 
paves onSeiv vH axoaugeire, Intimating, that thge 


publick Safety and the Laws ſtand always on the 4 | 


Side of the Government, or the ſupreme Magiftrate's 
Authority, in Oppoſition to any Party of Men that 


riſe up againſt it. 


This therefore I conceive to be the true Notion 
of the publick Good, that is, the Good of the i 
| Community, conſidered as ſuch; viz. that it con- 
fiſts in the Preſervation and Influence of the Au- 
thority ſeated in the Perſon of the ſupreme Ma- 
giſt: Not but that I grant that the Reaſon and 
Motive inducing Men to oblige themſelves to be 
ſubje& to this Authority, and to proſecute this pub- 
lick Intereſt, is their own private Safety and Wel- 


fare of themſelves and their Families; and this 


likewiſe is one End for which God and Nature or- © 
dains Government and Subſection : But then it is to 


be confidered whether it follows, that the Safety and 


Welfare of the People is the Rule and Meaſure of ⁵⁶6 


their Subjection and Allegiance, becauſe it 1s one 
End of it. And this brings me to conſider the 
Form of the Argument, ag it hes | in the Diſcourſe. 


; | The 


(21) 


h 23 The Argument is this, The Good of the People P. 5. 
mz) 2 the End of their Subjection and their obliging 
pon Whemſelves to it by their Oaths of Allegiance to 
edi- heir Sovereign; therefore they are under an Obli- 


tion ation to the common Good of the People ante- 
; as dent and ſuperior to their Obligation to their So- 
and ereign by their Oaths of Allegiance, and conſe- 
ſar's ently, if the keeping of their Oaths is inconſiſtent 
| his With the Welfare of the People, then their Oaths 
ame | uſt ceaſe to oblige, becauſe an antecedent and ſu- 
on- Wcrior Obligation voids the ſubſequent and inferior; 
ded Wie an Oath might oblige to a Sin. | | 
nce, 1 have obſerved already, that this Argument 
ur: Poves as much the Lawfulneſs of the People's re- 
ing and depofing a King de jure, as it proves the 
the awfulneſs of transferring their Allegiance to a King 
the W& /a#0; and indeed it is in terminis made uſe of 
ite's thoſe that allow and contend for the reſting, de- 
that %u, nay killing of Kings, in Diſcharge of this 
mary Obligation of the Subjects to the End of Go- 
tion Prnment, the Safety of the Pople. So, of the mo- 
the n Caſuiſts, the Author of the Caſe of the Oaths 
on- ted“, who grounds upon this very Principle ſuch - 
„ Interpretation of the Oaths of Allegiance and Su- 
Ma-. Remy, and Declaration of Non-refiſtance, as is very 
and ell conſiſtent with our taking up Arms againſt the 
) be g; and, of the old Patrons of Reſiſtance, Junius 
ub. 84s *, Rutherford*, and Arminius; the expreſs 
Ve]. IV ords of the laſt are, Cum poteſtatis iſtius finis /it 
this Ponum Univerſitatis.— Hinc ſequitur principem ipſt 
or- Pvitate minorem efſe, & bujus commoda non mod il- 
sto e commodis anteferenda, ſed & cum detrimento ejus 
and n & vitæ diſpendio redimenda. So that it is very 
of range that the Diſcourſe ſhould urge ſuch an Argu- 
one ent for taking the Oaths, and yet within three or 
the p. 1, 2, ſq. © Vindic.c | yrannos | 
ſe. 1 » 107, & ſeq. * © Of Civil Pol. 8 £ Diſp. Pub. | 
A. 25. n. 10. 2 Y pA: + 
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four Pages bear us in hand, that here is nothing 3. 
 liging us to renounce the Dedrine of Paſſtve Obedience, 3 | © 
 potbing that aſſerts the Lawfulneſs of Reſſtance; ein, 
whereas. it is plain, that he muſt renounce Paſſive heir 
Obedience and Non-reſiſtance with a Witneſs, that note 
takes the Oath upon the Conviction of this Argument. 
However, I muſt take Leave to conſider the Argu- 
ment as proving the Lawfulneſs of Reſiſtance, as well Mat 
as Allegiance to a King de facto. =: 
Beſides, the Arts does not only prove a Li. 
berty reſerved to Subjects to reſiſt and depoſe Mavi 
their King, but an Obligation to it incumbent upon 
them by virtue of their Obligation to the Good of or 
the People, antecedent and ſuperior to the 0 Pars wl 1 
of their Oaths, which therefore muſt give Place to 4 
the former and ſuperior Obligation, otherwiſe an Oath 
might bind a Man to Sin; which indeed is as high as: L 
the 79//ting and depofing Doctrine can well be carried, 
and beings the Doctrine of Paſſive Obedience very 
bow, ſeeing it is ſo far now from being a Duty, chat = 4 7 
it is a Sin. | ; 
Farther, that Good of the People, which is the 
End of Government and Suhjection, is not only the 4 
ro eſſe, but the r bene eſſe, their being and well being Y | 
their Safety and Welfare, the Preſervation of their 
Lives and Means of Subhiſtence, and alſo their Wealth ® 9 | 
and flouriſbing Eſtate, their Enjoyment of the Bene. 
fits of Peace and Plenty, as far as heir own Pall 1 
formance of heir Part by their Allegiance, and the 
King's Performance of his in the due Adminiſtration » 
of his Royal Authority, would' (without his or their 7 * 
Fault) procure to them fo great a Good. And this "I * 3 
alſo is the Intent of Gd and Nature, in a due Sub⸗ 
ordination to the other great Purpoſes of Divine 
Frovidence. If therefore the Argument is ood, 1 
that, becauſe the Good of the People is the End, 4 
therefore 1 it is the Rule and Meaſure of their Obli- WW 
gation to Subjection and Allegiance 3 then it 2 


vg ch. nat the Good of the People, intended by God and 
lience, Nature as well as themſelves in their Subjection, 
Fance eing not their Safety and Preſer vation only, but alſo 
Paſſre heir Welfare and Happineſs, as far as it may be pro- 
„ that oted by their own Performance of their Duty on 
ument, he one hand, and the King's Performance of his 
Argu- n the other; then, I fay, it follows unavoidably, 
is well Pat if the People fail of their End where viſibly 
Pey might have obtained it but for the Kings Miſ- 
Vvernment and Neglect of his Duty, the Subjects, 


, upon 1 
f 1 
1 2 k — 
of _ 


gation nl 


e ſhews by a Precedent in King Edwin's Cafe) Ibid. 
laid 2/ide, tho? his Government do not tend to 


The Diſcourſe does not ay this here in expreſs P. 5. 

| being, rms, but only that if the keeping of the Oaths be 
f their Pconſſtent with the Welfare of a People, in ſubvert- 
be fundamental Laws which ſupport it, then the 
> Bene- e ceaſes to oblige, Now this ſubverting of the 
rnadamental Laws ſounds as if the Diſcourſe meant 
Inly that the Obligation of our Oaths ceafes when 
01 he keeping of them tends to the Ruin of the Na- 
pon, ſo that a King may be depoſed when he de- 
ens the Ruin of his People, tho' not for Bare M/- 
vernment. But if the Premiſes prove that Con- 
gion I have drawn from them, as well as that 
ET oncluſion which the Diſcourſe ſeems to infer, they 
nuſt be charged with all their Conſeguences; and if 
appear they prove too much, they prove nothing. 
or to argue that the People may withdraw their 
C4 Alle- 
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Allegiance, becauſe their Good was the End of their 
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Subjection, and yet to mean only that they may 
withdraw their Allegiance when otherwiſe they 
muſt be ruined, is to argue not from the Principle of 
publick Good, but Self-preſervatton. Beſides, by 

fundamental Laws may be meant ſuch as conſtitute a? 
limited and legal, in Contradiſtinction to an abſclut: 
Government. Now tho' ſuch a Government may. 
be highly conducing to the well-being of the People 
under it, above thoſe that are under an abſolute Mo-. 
narchy, and a Subject ought to tate bis Death pa. 
tiently, or /o/e all be has, rather than be an Int ru. 2 
ment under the King of ſubveriing the fundamental: 
Laws that ſupport ſuch a limited Government; yet 
the King's deſigning or compaſſing to ſubvert th 
Laws, is not immediately an Overt-Act of ruinin 

his People, and deſtroying their very Being and Safety; 
becauſe there are, and have been, ſeveral ab/olut: 
Governments, where the People have been able “ 

live, and to live zolerably well, and perhaps in moe 
Peace. tho? not ſo great Plenty as the Subjects unde: 
a limited Monarchy; and alſo becauſe otherwiſe 
God made the worſt Proviſion for his own People, 
whom he was pleaſed to place under an abſolute G. . 
vernment, where the King could take off the Head 
of a Subject, without any more Form or . Proceſ 8 
than ordering the Captain of his Guard to go fa 
upon him. | 8 
The Reſult therefore of the Argument (That the 
People's Good is the End, and conſequently the 
Rule and Meaſure of their Allegiance) muſt be ( 
in other Diſcourſes, ſo in this,) That the King m 
and ovght to be ſet aſide if. his Government tend t 
the Ruin, or if it do not tend, ſo much as it ougbt + 
and might, to the Welfare and Happineſs of hö 
Subjects; he may then, I ſay, and ought to be laid 
aſide, if it be for the Good of the People, by reaſon 

of the primary Obligation of the Subjects to fy ; 
| 1 Public 
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their 1 public Good of Society. And by the ſame Reaſon 
may (according to the Principle of Allegiance to a Kin 
they a , ing du d onably diſ- 

eye fadto) tho the King ly an conſcionably di 
le of charge his Duty to his Subjects, yet if by the Ini- 
by quity of the Times he has the Mzsfortune to be wrong- 
ute a fully depoſed and deprived of his Crown, then. the 
ſolute Subjects, who are to loox 10 themſelves rather than 
may. 


the King, may and ought, out of a Senſe of their 
primary Obligation to the Good of the People, to 
withdraw their Allegiance from their King de jure, 
and transfer it to the King de facto, that is got into 
Poſſeſſon of his Throne. 
But it will be inquired, who is the Fudge whe- 
3 yet ther all this may be for the Good of the People on 
' theſe particular Occaſions? Not the King, by the Prin- 


vinig ciples of the Diſcourſe ; for then all the reſt is to 
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nent! 


eh); uo Purpoſe : For tho? the Good of the People be the 
alu. Meaſure of their Allegiance, yet if the King is the 
ble 4 Judge to let them their Meaſures how to act for the 
more. Good of the People, he to be ſure will not judge 
undet againſt himſelf : The People then are to proceed 
erwiſe upon their own Judgment. But then it will be in- 
people, quired farther, whether private Men, or the whole 
e G0. Body of the People, or the Repreſentatives, in a Go- 
Head vernment where there are ſuch ? The Diſcourſe ſays 
Proceſs not a Word here of a Judge of the publick Good, 
0 fal or who it is; afterwards it ſays, that no particular P. 1 3. 
Per ſon is ſo fit to judge as the three Eſtates of the 
at the Realm : But this does not clear the Point neither 
ly the no particular Perſon is /o it, which admits of a 
be (s Senſe that a private Perſon may be a fi Judge, but 
5 may ; the three Eſtates a fitter Judge of the publick Good. 


nd to But whether the Eſtates of the Realm be the Judge, 
is a Queſtion to be determined by the Conſtitution, 
and from thence the Diſcour ſe in that Place endea- 
vours to prove it. Here the Argument is general, 
That the Good of the People is the End of all So- 

to the cieties, and therefore holds in every Government, 


| (26) 

where the Nation is no repreſented by an Aſſembly 
of the three Eſtates, as well as where it is: And if 
the People are the Judge when the publick Good 
ſhall diſpenſe with the Obligation of their Oaths of 
Allegiance, it muſt be not the whole Body of the 
People, who can never meet or agree, but private 
Perſons, when they are perſuaded in their Con- 
ſciences that their Oaths of Allegiance are incon- 
ſiſtent with the Good of the People; for then the 
Senſe of that primary Obligation lying upon their 
Conſciences, will not let them be at Reſt, till they 
diſcharge that Obligation as their Conſcience directs 
them. I ſhall have Occaſion afterwards to prove, 
that Subjects are not to be allowed to be the Judges 
of public Good againſt their King's Perſon and Au- 
thority ; but ſhall here obſerve only, that this is the 


Doctrine we have been taught for a long while, 


from the Pens and Mouths of thoſe reverend and 
learned Perſons who are quoted and referred to in 
the Hiſtory of Paſſive Obedience, and from none more 
fully or clearly than Biſhop Sanderſon, in his fore- 
mentioned excellent Le#ure, where, as the Hiſtory 
of Paſſive Obedience tells us, he proves that the 
Maxim, That the Safety of the People 1s the ſu- 


preme Law, ſuppoſes that there muſt be an unac- | 


countable Authority in the Prince above all paſitive 
Laws, to whom it belongs to foreſee and order that 
the Commonwealth receive no Damage, either through 
Defect of a Law, or through the too ſuperſtitions Ob- 
ſervation of it. And if the Diſcourſe advance a 
Notion contrary to this, it ſhould have conſidered 
. Biſhop Sanderſon's Reaſons for his Opinion, and given 
them an Anſwer, becauſe the Hiſtory of Paſſrue Obe- 
dience refers to him, and becauſe the Diſcourſe pre- 
tends to conſider impartially all Paſſages in that Hiſ- 
tory which contain in them the main Difficulties re- 
lating to the Qaths, | 
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ly The Sum therefore of what the Argument in 
if the Diſcourſe proves is, That by virtue of their 
5d primary Obligation to the publick Good of the People, 
of i the Subjects, when they judge it to be for the publick 
Ne Good, may and ought to wave their Oaths of Alle- 
te giance, and to 7% or depoſe their King; or, if that 


de done for them by any body elle, transfer their 
Allegiance to a King de facto that gets into Poſſeſ- 
on of the Throne. This is the Scope and Intent 
of that Aſſertion, That the public Good is the Rule 
and Meaſure of the Obligation of political Oaths. 


cts {To illuſtrate this Rule, and the Practice that is juſ- 

7e, tifiable upon it in the civil Relation between the So- 

ges vereign and his Subjects, the Diſcourſe tells us, that P. 5. 
1u- the fame Rule holds in all other Relations of Man- 
he ind to one another ; that in all theſe Relations there 

le, s ſome good Antecedent, which is the juſk Meaſure of 


2 bat Obligation they ſtand in to each other. Thus the 
RD [courſe ſays it is between Parents and Children, 


in 
bre Huſbands and Wives, Maſters and Servants, and 
re- berefore it is moſt reaſonable to be ſo between Princes 
ory and their Subjefts: So that theſe other Relations are 
the not only brought to illauſtrate, but to prove the Doc- 
ſu- trine and Practice which we learn from the Diſcourſe, 
ac- Was to our Duty of Allegiance in the civil Relation. 
ive That it is thus in the Relation between Parents 
bat and Children the Diſcous ſe ſhews, becauſe a Vow to p 6. 
ugh Cod (which is as ſolemn a Thing as an Oath) to the 
2b- XR HHindrance of that Good which Children are bound to 
> 2 late care of with reſpect to Parents (that is, a Vow of 
red Corban) does not oblige ;, and, on the contrary, the 
ven PObligation of Children to their Parents is void, if 
be- their Parents, inſtead of regarding their Good, ſhould 
re- MT openly deſign and contrive their Ruin. That a Vow 
1 ＋ of Corban, i. e. a Vow againſt the fifth Command- 
re- ment, Honour thy Father and thy Mother, is not obli- 
= gatory, one would think ſhould be rather an Argu- 
ment to prove againſt the taking of an Oath con- 
ſhe i | | trary 


trary to the Allegiance due to a /awful King a | 8 
Father of bis Country, as every King may be le) 4 
than to prove for it: For if a Vow 10 God againſt | 2 
the Obligation of that Commandment could not be 1 
lawful, or obligatory; much leſs can an Oath to Man 
be lawful and obligatory againſt the Obligation both * 3 
of that Commandment, and a former Oath added to ne 
enforce it: If a Son could not lawfully dedicate to ⁵⁶ 
God by a Vow that whereby his Father was to be pro- 
fited by him; much leſs can the Subjects by a new i 
Oath of Allegiance make a Free-will Offering to the 
publick Good of the Church and State of that whereby 
a King de jure diſpoſſeſſed of his Throne might be 

profited by them; much leſs ſtill can they make a 8 
Need of Gifs of his Royal Dignity and Eſtate. So . 
that I do not underſtand how this came in here to 
the Purpoſe of the Diſcourſe, the Deſign of which 
is to ſhew the Limitations which the antecedent Good, wn 
the End and Meaſure of the Obligations in the 9 
filial Relation, ſets to the Duties of Children to 
_— their Parents; but this Inſtance of the Yow 

Corban rather ſerves to the contrary Deſign. 

xcept the Meaning of the Diſcourſe be this, That 
tho? the Obligation of Children to the Good of their 
Parents was to hold againſt a Vow made to God, yet 
it is not to hold againſt their own Safety and Welfare; 
becauſe their own Good and Welfare is the End, 
and conſequently the juſt Meaſure of their Obli- Av 
gation. Now this, if it prove home to the Point in 
Controverſy, muſt prove theſe two Things, = 

1. That Children, if their Obligation to their r 
Father come to be inconſiſtent with their own Safety 
and Welfare, by their Father's openly dęſigning and 
contriving their Ruin, or by his neglecting that Good RE 
tobich be is bound to take care of with reſpect to bis 
Children (for both theſe, their Preſervation, and a 
Proviſion for their Mealth and Happineſs, are that 
antecedent Good, for which God and Nature has Fen . 

em 
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hem under the Relation of Children to their Pa- 


ed) ents) then the Children may proceed to deprive 
inſt heir Father of his paternal Authority and Eſtate. 
be 2. That if any Stranger to the Family, or any 
lan on or Servant of it, diſpoſſeſſes their Father hy Vio- 
oth Mence, and ſeizes upon his Eſtate, and the Govern- 
| to ent of the Family; then the Children, if their 
e 10 afeiy and Welfare require it, may oblige them- 
ro- Elves to perform the Duties of a filial Relation to 
new is Perſon, and to ſtand by him againſt their Father, 
the f he attempt to recover the Poſſeſſion of his Eſtate, 
rey nd the Government of his Family. 
: be M8 Theſe two Things muſt be proved, to make it 
e a ut, that it is reaſonable, in the Relation between 
So iects and their Prince, that the Good of the Sub- 
e to ,, which is the End of that Relation, ſhould be 
uch e Meaſure of the Obligation of the Subjects to 
00d, eir Prince, becauſe it is fo in the Relation be- 


een Children and their Parents, viz. that the ante- 


to- ent Good of the Children is the juſt Meaſure of the 
hh bligation they ſtand in by that Relation to their 
ign. Father. For the Inference from the Principle in 
hat e civil Relation is, That the People, when their 
heir en Safety and Welfare require it, may ſet afide 
yet eir King, or oblige themſelves to tand by a King 
re, + [27 againſt him: And therefore to prove, that 
Zud, e Rule juſtifies this Practice in Subjects towards 
bli- eir Prince, becauſe the ſame Rule holds as to the 


uty of Children to their Parents, muſt imply, that 
hoe Children, for their own Safety and Welfare, may 
rn their own Father out of Doors, or put them- 
lves under an Obligation to ſtand by an unjuſt In- 
and Reder upon his Eftate, and the Government of his 

Family, if their Father make any Attempt to re- 
over his Right. hy ed 
The Diſcourſe indeed does not infer ſo much as 
his; but what if the Argument prove this as in- 
iqputably as it proves fo much as the Diſcourſe 
1 | | infers ? 


P. 6. 


Family and Eftate. And J cannot but add, in the 


infers ? Then it 2 either prove all, or prove no. 1 
thing. The Diſcourſe ſays only, if Parents, neu 2 | 
of regarding the Good of their Children, openly defi ion 4 
and contrive their Ruin, none will fay but that they 
are bound to take care of their own Welfare, al I J 80 
fuch Parents may call it obſtinate Diſobedience. * I 
none will call it o>ftinate Diſobedience, for Chil- 43 | 
dren to provide for their own Welfare, fo as not 0 rn 
make an Aſſault upon their Fathers Authority and 
Eftate ; neither will any call it Rebellion in the Sub- 
jets, if they provide for their own Safety ſo as not 4 
to injure the Perſon, Crown, and Dignity of their | 1 ha 
Prince: But the Queſtion is, Whether the Sub- 
jects, for their own Safely and Welfare, may depriv: 
the King of his Royal Dignity and Eftate, or fand 
by a King de facto againſt him; and if the Diſcourſe 
allows this to be done by Subjects, and proves it by 1 
comparing the Meaſure of a Subjecłs Duty with that 
of a Son; then it muſt allow, that a Son may not Y an 
only provide for himſelf, but turn his Father out of © »% 
Doors to provide for himſelf, or at leaft join to 7» | 
him out, in Defence of an "unjuſt Invader upon his 
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Words of an unanſwerable Paper, This is 2 ſenſi = 
a Confutation of the Maxim in the Diſcourſe, That the 
People's Good is the Meaſure of their Allegiance 
that every Father underſtands #t.—And as Father YZ 4 
like the Diſcourſe in this, ſo let them ſwallow the ret; Y ; 
only remembering, that their Sons may deal by them a 
they deal by their King. "IS 
The Diſcourſe adds, that Children, when at Age, © 4 
may (if it be neceſſary) withdraw from their Parents th 

immediate Care. This they may, whether their Pa- 
rents den and contrive their Ruin, or no; and that, 
tho? their removing out of the F amily be nor nj 4 | 
ſary, if their Stay be not neceſſary for the Good of 
their Parents; but the Subjects Caſe is not the ſame, | 4 lc 
who are more obliged to 2 Leave of their Prince i 
to 
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( 3: ) 
6 72i:bdraw out of his Daminions, than a Son at 
a; Wl Age is to aſk his Parents Leave to remove out 


fon | the Family. However, both may withdraw 
/ ? bout Leave, if the Father deſign or contrive his 
a res, or the Prince his Subject's Ruin; neither. 
0% l the one's withdrawing be called ot inate Diſ- 
hit. 4 dience, nor the other? 8 Rebellion: 8 But the Que- 
t to 3 dn is, whether it would not deſerve that Name, if 
and Children, to ſecure their faying at Home in the 
ITY 4 hy ſhould either turn their Father out of Doors, 
not! 2 to keep him out, whatever Deſigns he might 
her ve againſt them; or if the Subjects ſhould (in- 
Jub. * of fleeing from the Face of a Perſecutor or 
eh 1 rant from one City to another) expel their Sove- 
1:11 n out of his Kingdom, or oblige themſelves to 
ourſe 3 iy them that will keep him out, and ſo j Join to 
** 1 or keep him in the Condition of a Beggar or an 
chat 7 , that they may ſtill maintain their own Paſts, 
— enjoy their Efates, Honours, and Preferments. 
ut of E But there is one Duty which a Son owes to his Fa- 
E which will not eaſily be brought within the 


A rpaſs of 55is Rule, and that Duty ſo ſtrictly re- 
ed by the Fifth Commandment, that no Vom made 
inſt it (as was faid before) can be lawful or obli- 
k the ory; and that is, for a Son to honour his Father im 
n berein be may be profited by him, when his aged 
ther is fallen to Decay, his Eſtate loſt, or ruined, 
"88 taken away from him; here the Son is to be 
pful to his Father, out of what he has, tho? the 
Wether i 1s become both helpleſs to himſelf, and uſe- 
to his Children, tho? he be out of the Poſſeſſion 
his Eſtate, and unable to do any Thing as a Fa- 
1 4 in providing for his Family. And if we may 
ue from one Relation to another, and if it is rea- 


| that, 4 0 able for the ſame Rule and Meaſure of Obliga- 
beg? 8 dn to hold between Subjects and their Prince, as 
Ga 5 1 tween Children and their Parents, then the like 


tices will be due from Subjects to their Prince, 
I tho? 
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he be for the preſent uſeleſs to his Subjects, and un. 3 3 


fering up their own Allegiance, and the King © A 
Jure's Royal Dignity and Eſtate to Corban, i. e. t 5 
public Good of the Church and Commonwealth. 


— 
— — — a 


32) 
cho he have loſt the K of his Ki * ll 'Y 


able to perform the Part of a King to them in MW E | 
ing them Protection; notwithſtanding this, the Sub 
jects will be obliged to Bonour the Father of the 
Country, in that wherein he may be profited by then 
and an Oath {tho* as ſolemn as @ Vow) cannot di 


charge them from this Obligation, much leſs obig ME, 1; 
them to the contrary, to fight againſt a King de ju 4. 
out of Poſſeſſion ; tho? they ſhould hallow and cn F 
ſecrate their Diſloyalty with the fair Pretence of 2 ; 


I have confidered, in the Relation between * % 


rents and Children, the natural Conſequences of th 2 | e 
Principle, That the antecedent Good intended in i: a\ 
the- juſt Meaſure of the Obligations conſequent m + 


tba Relation. The Diſcourſe ſaid it was ſo likews kin 


in the Relation between Huſbands and Nives, Maſtr Pei 
and Servants; but does not particularly apply th 7 
| Rule to thoſe Relations: But it will be very eaſy ng 
do 1 it. To the former I cannot better apply it, tha .. 


in the Words of Dr. Falkner (in his third Anſw ö n. 


to the Argument for Reſiſtance from this Principl 7 
That Princes are appointed for the Good of lav 
People) To lay down ſuch Rules, that Men are tt! 
longer obliged to obſerve any Conſtitution intended fir M21; 
Farther End than as the Parties concerned ſhall ud iſe 


it to conduce to that End, is dangerous and unſoui ena 
By this Rule diſcontented Perſons might break the m 
difſoluble Bond of conjuga! Relation, where they « i 
count it not to anſwer the End by mutual Helpful. eſig 
and Comfort. For the antecedent Good intended? and 
that Relation is, that the Huſband and Wife nu 


be meet Helps one to the other. To the other R thei 
s Chriſtian Loyalty, p. 404. 4 Nepr 
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ation, between Maſters and Servants, the Rule may 
be applied, by qualifying a little the Words of 
gu St. Peter; he enjoins Servants to be ſubje& 7 fro- 1 Pet. ii. 
ard Maſters: This they may, and zake it patiently, 18. 
when they think they are buffeted for their Faults, 
Sho! by a froward Maſter ; but then they are not 

td bliged to take it patiently when they /uffer wrong- 
blu %, becauſe ſuffering wrongfully is not that anze- 
eden! Good deſigned for Servants in that Relation. 
But the Principles of the Diſcourſe carry this yet 
little higher; for the Wife, the Children, and the 
Pervants are not only to have a regard to their 
vn particular Good, but are alſo under an ante- 


. edent and ſuperior Obligation to the common Good of 
1 Fi Ie Family; conſequently, if they are perſuaded 


bat it is for the common Good of the Family, they 
ay depoſe the Paterfamilias from the Government 
f it; or if another Perſon diſpoſſeſß him, and makes 
" mſelf Lord of the Family, the Wife, the Chil- 
ae en, and the Servants may, if their own Safety 
y th g 7elfare i. e. the Good of the Family requires, 
aſyt gage to perform their former Obligations to this 

e Paterfamilias, under the Notion of an Huſ- 


nſw ; and, a Father, and a Maſter de facto. | 
cipk The like Privileges will be to be allowed to 


laves alto, if there be an antecedent Good, which 
the End, and conſequently the Meaſure of their 
Pbligation in the State of Slavery. This Good, the 
Liſcourſe ſays, is their Life, Protection, and Main- p. 6. 
qu, enance; ſo that if their Maſter do not take care of 
„at Good with relation to them, they are then ſet 
ee from their Obligation; if inſtead of that he 
eins and contrives their Ruin, they may re/t ; 
ind if the common Good of the Family require it, 
they may proceed farther, and join in depriving 
r ReWheir Maſter of his Eſtate, and the Government of 
is Family, or engage to keep him out when he is 
„ aeeprived, in Defence of their zew Maſter. The 
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Diſcourſe does not ſay all this, but that à Slave, if i 
be be kept in Chains, is under no Obligation to bin- 
that keeps him; which is true thus far, when a Slave 
is kept in Chains not for Slavery, but Death; for 
then it is plain the Conqueror treats him as an ã 6 
Enemy; but the Conqueror may give him his Life, 
and agree to give him Protection and Maintenance, 
and yet may make him work in Priſon, or keep him 
under ſuch a Reſiraint as that he may not be able to 
make his Eſcape. However, the Queſtion is not ũ¹ 
what he may do before, but after he is a Slave; 1 . 
and the Di/courſe ſuppoſes that while he is in Chain: ih 
he is not yet in a State of Slavery, but a State of 1 
War. The Diſcourſe ſays, that when he has yielded, 
he is under no Obligation, but according to the Terms | ; + 77 
be yields upon; thoſe were ſet down before, viz. re 
Life, Protection, and Maintenance, for perpetual ⁵⁶ 
Service. Suppoſe therefore the Maſter afterwards | f 
go about to zake away the Life of his Slave; the == - 
Diſcourſe will ſay he is no longer under any Obligation Nur 
to his Maſter ; but other Caſuiſts tell us, that the . 
Jus gentium gives every Maſter Power of Life ani "iv 
Death over 2 Slave, and the Laws of 9 ho 
Countries are to ſtand by them in the Exerciſe of 3 yole 
this Power, and they are made the only Fudge 1 a 
when to exerciſe it, except there be ſome particular 
Proviſion to the contrary ; and thoſe that deliver 
this as the Law and Practice of Nations, make it 
unlawful for a Slave * to ret his Maſter, tho? in the . i 
unjuſt and cruel Exerciſe of this Power. wt * E 

But this will come to downright Hobbiſin, Ta“ 
a Slave is capable of no Injury: No, there is a M:- fra 
dium between Hobbs and the Diſcourſe, in this Point. | 
Hobbs ſays, a Slave cannot be injured ; the Diſcourſe 8 - 


ſays, he may be injured, if he have not his Life, wt 5 
a rotection, and Maintenance, and that ſo (if the 3 the 


1 J, han a r. 1 3. e. . M 
| Ul Diſcourſe 


Diſſourſe argue to the Purpoſe) that he may rf. 
is Maſter, if he is injured, or (which is the ſame if 
e be the Fudge) looks upon himſelf to be injured 3 
e End, and conſequently the juſt Meaſure of his 
Obligation, being the Good that God and Nature in- 
ends for him in the State of Slavery. But the 
ruth lies between Hobbs and the Diſcourſe, viz. 
hat a Slave may be injured by his Maſter, but muſt 
ot reßſt him: For if be may reſiſt his Maſter (as 
Protius ſays) then he may refiſt the ſupreme Magiſ- 
e; rate who is to ſtand by his Maſter in the Exerciſe of 
im bat Power of Life and Death which the Law of Na- 
„ions gives him over his Slave. And it is very ob- 
led, ervable that Grotius, in this Place, parallels this ir- 
rms eſiſtible Power in a Maſter over his Slave, to the 
12, re/itible Authority of the ſupreme Magiſtrate over 
tual is Subjects; and quotes no leſs Authority than that 
ras. © St. Auſtin for his Opinion. : 
the Thus far I have been obliged to conſider the Ar- 
- ment, as it is laid down and illuftrated in the 
the 


ubjection, yet that End will not juſtify their ich- 
ages Irawing their Allegiance from their /awful Sovereign: 
ular nd that conſidering it either as the End of the 
ver eople themſelves, or as the End of God and Nature. 

PFirſt as the End of the People tbemſelves. And 
pere ] ſhall ſnew, that tho? it be the End and Mo- 


urſe at Liberty fo to do. | 

1. It lays no Obligation upon them to withdraw 
their Allegiance from their Sovereign for the Safety 
= bid. | 
curſe D 2 | and 
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Ta = 
and Welfare of the People; that is, tho* the Sub. 
jects of a King put themſelves under his Govern- 
ment for their own common Safety and Welfare, 
yet it is no Conſequence that therefore they are 
under an Obligation to the Safety and Welfare of 8 
themſelves and their Fellow Subjects, antecedent 
and ſuperior to their Obligation to the Authority of 
their Sovereign. For they might deſign their own ⁵ 
common Safety and Welfare, and yet (as the on; 
Means to procure it moſt effeually) ſubmit them. 
ſelves irrevocably to the Authority of their Sove- i 

reign; they might intend the Proſecution of tge 
publick Good of Society, and yet ſee it to be aW. 
lutely neceſſary not to reſerve to themſelves a Power 
to act according to their own Diſcretion for the pub- MK 
lick Good; but to make ſome one Perſon or Council 
the /ole Judges of what is to be done for the Pub. 
lick, and inveſt that Perſon or Council with an «1. 
accountable irreſiſtible Authority to direct, oblige, and _ 8 
: conſtrain every Subject of that Government to act 
under their Commiſſn, and by their Direction and WF: 
Command for the publick Safety and Welfare of the 8 
whole Society. And if the Subjects may do this, 
then they may be obliged from thenceforth not to 
do any Thing under colour of acting for the public 
Good of Society, but in a due Subordination to the 
Authority of this Perſon or Council; and conſe- 
quently, tho* their End and Defign in their Sub- _- 
jection be their common Safety and Welfare, yet 
this does not infer an Obligation to their common 
Safety and Welfare antecedent and ſuperior to their 
Obligation to their Sovereign, but an Obligation to ü 
the Proſecution of the common Safety and Welfare, 
in a due Subordination to the unaccountable and irre- 
Hitible Authority of their Sovereign. | _—_ 
But there are ſome * who have been pleaſed to 
frame an Hypotheſis of an Alliance of the Subjects be- 
* Caſe of the Oaths ſtated, p. 2. A 
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I (37) 
ween themſelves antecedent to their Subjection to 
ny Perſon or Council as their ſupreme Magiſtrate ; 
ind that the ſupreme Magiſtrate is a kind of Gua- 
e:ntee of this Alliance, and conſequently, that the 
Pa bjects are primarily obliged to the mutual Afyt- 
ce and Defence of one another by this Alliance, 
d /econdarily and ſubordinately to the Authority of 
"he Guarantee of it, the ſupreme Magiſtrate. Here 
e have the Notion of this antecedent and ſuperior 
bligation of the Subjects to the Good of the Peo- 
e, explained and deduced from the Origin of Go- 
"ernment : And it is very eaſy to obſerve, 
1. That this Hyporbe/is makes a Diſcovery of au- 
ber original Contract antecedent to the original Con- 
ga, viz. a Contract of the Subjects with one an- 


ei er before their Contract with their Sovereign. 
„. 2. That if it be not only an ingenious and plau- 


ie ypos beſis, but a ſolid and well- grounded The- 
: ſuch as a Man may with a good Conſcience prac- 


and = | 
ac upon, that Government is an Alliance of mutual 


Vence and Aſiſtance, and the ſovereign Guarantee of 
Alliance; if, I ſay, this be any Thing more than 
Ahpolbeſis, theſe muſt be allowed to be the On- 
to ences of it, viz. That the * of every Go- 
rnment may look upon themſelves to be as free 

d independent under their King, as each Province 
the Lau Countries under the Alliance of the 
gates General, or each Canton of Switzerland under 
eir League, or the Electors, Princes, and States 


Fun the Empire of Germany under the Emperor, the 
heir larantee of their Alliance for mutual Defence: And 
_ ſovereign Prince, as the King of England, France, 


Mein, &c. muſt look upon himſelf to have no more 
- thority over his Subjects, than the States General 
ve over each diſtinct Province, the League of the 
anlons over each diſtinct Canton, or the Emperor 
Peer the free and independent Princes and States of 
e Empire. Or, on. the contrary, the Elefors, 


veen _ Fincess 


(38) 


Princes, and States of the Empire muſt look upon ³ 


themſelves to be as much Subjects to the Emperor, 


as his own hereditary Countries; becauſe he is Gua. 
rantee of their Alliance, which is the proper Notion A 
of a Sovereign: And ſovereign Princes would do 
well to take care for the future, if this Notion 


come to be propagated in other Countries, not to 
appoint any Guarantee of their Leagues offenſive and | 
defenfroe ; for then, before they are aware, they be. 


come formally Subjects to the Guarantee, and he f IF 


Lord Paramount over them. 

But I ſhall not cavil at the Way of Expreſſion, | | 
the Notion delivered under it be ſolid and — 
It 11285 that the Entrance into Civil Society im. 
plies, 1. An Alliance between all the Members of 
the Society for their mutual Afrſtance and Defous 
2. A Sutjc#ion of themſelves to the Authority of 1. 
ſupreme Mag ;ftrate. The former is conceived to tell 
the primary Obligation, and the other only fuel 
dinate to it; and thence it is inferred, that the Ob- 
ligation to the ſupreme Magiſtrate's Authority ceaſe 
when it is 7nconftent with the Subject's Obligation 


to their A/tance. But the very Suppoſition itſelf, i 4 
thoroughly conſidered, will ruin this Scheme of Ge. L 5 
vernment, which is built upon it. The Alliance con- 


cludes the Members of the Society under an Obli-3 


gation of mutual Defence and Aſfſtance, and gives 3 
Right to the ſeveral Members, when they are in- 4 0 
jured or invaded, either by a foreign or domeſtic 
Party, to require the reſt to come in to their D. 


fence: But then it leaves every Member of the 85. 
ciety free and independent, and conſequently, at L. 


berty to judge when and where, and in what Man. A | 


ner, he will perform his Obligation by this Alliance: 1 


Neither is he obliged to be at any one's Command 
or to take any one's Advice but his own, nor boun 
to join in the common Defence, except as he ſees it ti 


be neceſſary for the common Safety and Welfare; nor : 
2 ri 


1 ( 39 ) ” TE, 
contribute thereto, but in what Proportion he 
bins expedient : Nor, in caſe of a Breach between 


Ine Members of the Society, is he obliged to take 
ay Party but that which he himſelf thinks has Rea- 
n on their Side, and to diſcharge his Obligation by 
ie Alliance, in the Defence and Ajiſtance of that 
Par againſt any other. So that the Members 

emprehended in this Alliance are {till free to act as 
ey pleaſe, and not to join in the Defence of the 
et, if they ſee it to be for their own Intereſt and 
aſe to let it alone, nor to do any Thing but in 
hat Way which beſt pleaſes them; and there is no 
ay of conſtraining them to take the common Mea- 
res, but by the reſt turning their Arms upon them, 
Filead, for not coming to the common A ſſiſtance 10. 
—Rvainſt the Benjamites. Now this makes the Alli- 


Fat is expedient for the 8 
Pre, and each of them at Liberty to take what 
leaſures he pleaſes in the Diſcharge of his Obli- 
ation to promote it. Hence therefore they ſee a 
eceeſſity of conſtituting a Government, and the very 
round of that Neceſſity; and the Difference be- 
ween the Society, conſidered as a Government, and 
onſidered as a bare Alliance, proves juſt the quite 
D. Fontrary to what this Hy pol heſis is deſigned for. 
80. They find it neceſſary to conſtitute a Government, 
hat in their Reſolves for the publick Safety and 
Welfare they may act by one Council, and that they 
ance; may act by one Will in the Execution of theſe Re- 
ſolves; to avoid that Inconvenience which a bare Al- 
Piance is liable to, viz. that every Man is free to 
ige and to alt for the common Safety as be pleaſes. 
lk this be the Reaſon why they conſtitute a Govern- 
BY „ ment, 


dhe 77ibes of Jac! did upon the Men of Jabęſb judg, xx. 
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and independent, but engaged to act for their common E 


liged to act for the public Safety and Welfare, under A I 


of what they decree by the majrr Part; in the Y 


ment, and veſt an Authority in one Perſon or Counci! uce 
to govern the whole Society ; then, if they conſider 
what they do, they muſt make this Perſon or Coun- 
cil the ſole ordinary and extraordinary Fudge of the | 
publick Good, and oblige themſelves to act under | 
their Commiſſion, and by their Direction and Appoint. | 
ment, in the Proſecution of the publick Intereſt. So 
that the eſſential Difference between a bare Alliance i 
of mutual Defence, and a civil Government, muſt be 


; 


this, That a bare Alliance is a Society of Men free 


Safety and Welfare, according to their own private 
Diſcretion ; a Government is a Society of Men ob- 8 


the Direction and Authority of a ſupreme Magiſtrate : i 
And if fo, then when once a Government is con- 
ſtituted, the Obligation of their Alliance is to be diſ- 
charged in 4 due Subordination to the Authority of ü 
the ſupreme Magiſtrate. nd 
This is moſt evident in a Democracy, where the 
ſupreme Authority is veſted in the Community of the 
Citizens or Burghers : Here the fame Perſons, con? 
ſidered in their private Capacities, are the, Subjects 
of that Government allied together for mutual De- 
fence, and all conſidered in their publick Capacity | 
are the ſupreme Authority. The Difference between | 
them as an Alliance, and as a Government, mult be | 
this; in the former Regard, as an Alliance, they are ⁵ 
not tied to be over- ruled in their private Judgments, hie 
of what is expedient for the publick Good, by the 
Vote of the major Part of the Citizens or Burghers, 
nor to ſubmit to and ſtand by them in the Execution 


other Reſpect, as a Government, each Burgher is ob? 
liged to ſubmit to the Yote of the major Part, and 
to ſtand by them in the Execution of their Decrees. 
It appears therefore, that their conſtituting of a G 
vernment implies a formal renouncing of their Ali. 3 

ance, X 


i! ice, fo far as not to reſerve to themſelves a Power 
Wo act according to their own Diſcretion for the pub- 
Jet Good, but to be concluded by the Reſolve of 
What Council in whom the ſupreme Authority is 
Weſtcd, and to ſubmit to and ſtand by them in the 
WF :cution of their Reſolves ; and, in general, to 
ZDerform the Duties of their old Alliance (as Fellow 
$8:4j:55 and Members of the ſame Community) to 
ne another, in a due Subordination to the ſupreme 
But by this Means a People may fail of their 
End, viz. the publick* Safety and Welfare; and a 
eile Perſon, or the major Part of a Council whom 
der hey entruſt with the ſupreme Authority, may abuſe 
"*WHherr Authority to the Oppreſion of the Subjects, or 
e Ruin of the publick Intereſt, either for want of 
king the beſt and wiſcſt Counſels, or by promoting 
he Intereſt of one Party to the Oppreſſion or Ruin 
F the reſt. This indeed is an Inconvenience which 
ey muſt foreſee, at their Entrance into civil So- 
ety; and they may foreſee, likewiſe, 1. That 
nleſs they ſubmit to this Inconvenience, they may 
well continue as they are, under a bare Alliance; 
cauſe the Government will be under the ſame 
uconveniencies, if they ſtill reſerve to the Subjects a 
oer of judging what is to be done for the publick 
gafehy and Welfare, and either lay an Obligation 
pon them, or leave them at Liberty to act, upon 
his Judgment, agairſ} or without the Authority of 
Ihe /upreme Magiſtrate. 2. They may foreſee, that 
"ZWnoleſs they run his Hazard of being oppreſſed and 
ined by the Abuſe of the /upreme Authority, they 
_ ZWuſft run another much greater, and more unavoid- 


ble, viz. of being ruined by the frequent Seditions 
ind Kebellions of the Subjects; and that, for once 

hat the Publick ſhall ſuffer by making the ſupreme 
-7bcrity ſole Fudge of the publick Good, it would 


5 HIM q 


uffer ten Times by reſerving to the Subjects a Power 


of 


oy 
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was their common Safety and Welfare, yet theß 


of judging and acting (4 the publick Good — 4 
the Authority of the ſupreme Magiſtrate; hs; that at 
in a Manner infinitely worſe, as much as the Mad- 
neſs and Fury of a Rabble is more inſupportable, 
than the Tyranny of thoſe who act with a Shew and 9 
Colour of uſing their juſt Authority, This, I ſay, 
= might foreſee ; and therefore, tho? their End 3 A 
in ſubjecting themſelves to the fupreme Magiſtrate 


might, as the only A to procure it moſt — 1 br 
ſubje& themſelves irrevocebly to his Authority, and 
make him irre/fſtible and unaccountable. So that their 77 
putting themſelves under a Government for their 
own common Safety and Welfare, is no Argument 
that they put themſelves under an Obligation to the 
common Safety and Welfare of themſelves and their | 
Fellow Subjects antecedent and ſuperior to their Ob- 
ligation to the Aatbority of the ſupreme Magiſtrate. © 4 43 I I 3 1 
And this clears the true Notion of the N 
Good which I before laid down (7. e. the Good of 2 
Community conſidered as fuch,) that it conſiſts in the 
Preſervation and Influence of the Authority of the 
ſupreme Magiſtrate, in whom the Community ub. I 
fiſts and acts as one Perſon, or Body Politick : And, Pei 
conſequently, the Subject's Part, in promoting of 5 
the publick Good, is to preſerve, and to act in a du 9 | 
Subordination to, the ſupreme Magiſtrate's Autho- 
rity. Accordingly, in every regular Government b 1 , 
the ſupreme Power of acting for the publick 4 1 
and Defence, the Power of the Militia, is veſted | 
ſolely 1 in the ſupreme Magiſtrate; ſo in our Govern- 
ment * the ſole ſupreme Government, Command, al W 2 
Diſpoſition of the Militia, and of all Forces by Sea 
and Land, and of all Forts, and Places of Strength, 10 
1s declared to be, and ever to have been, by the Law of 3 
England, the undoubted "_ of the King's Majeſt) i 


\ Stat. 13 Car. II. c. 614. Car. II. c. 3. 


Ind, as a neceſſary Conſequence of it, is declared, 
at both, or either of the Houſes of Parliament, can- 
„, nor ought to pretend to the ſame; nor can, nor 
Bw fully may, raiſe or levy any War, olfenſtve or defen- 
oe, against bis Majeſty. So that hereby is expreſly 
ccluded any Pretence of an Obligation of the Peo- 
ie by a ſuppoſed former Alliance to their own mu- 
Defence againſt their Sovereign. So alſo in the 
"2m: Government, at the firſt Inſtitution of the 
eo Conſuls, the fame Power was veſted in them by 
d the Lex Valerian, Regio imperio duo ſunto. — Militiæ 
ir ummum jus habento. And the following Words in 
Ihe fame Law evidently ſhew, that the Conſuls only, 
nd not the People under their Government, were 
e ade the ſole ordinary and extraordinary Judges of 
heir he publick Safety and Welfare, notwithſtanding that 
Ob- buſed Maxim, That the Safety of the People is the 
le. ppreme Law; for it appears, that that was Part of 
err Commiſſion, Ollis ſalus Populi ſuprema Lex eſto, 
ind veſted in them only a Power above Law to act 
r the publick Safety in Caſes of extraordinary 
Panger: As appears alſo, by the Inſtances of their 
ſub. erciſe of this Power, upon a Decree paſſed by the 
enate, Viderent Coſſ. ne quid Reſpub. detrimenti ca- 
iat; whereby they were impowered to act accord- 
g io Diſcretion, and to take away the Life of a 
Perſon dangerous to the Publick without any dg 
Proceſs: So that Tully ſays", Hoc Senatus conſulti 


before, that theſe Decrees that we find upon Re- 


Roſin, Antiq. a Pro Milone. In Cicerone, 
cord, 
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that the Emperors likewiſe were made the Fudges mn q 
the public Good by that Clauſe in the Lex Regia?, 
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| ( 44 ) * 
cord, were + þ them paſſed upon a Sediticy, 
Conſpiracy, or a Deſign of »/urping the Govern. =” 
ment; ſo that the Law, Salus Populi ſuprema Ly 
eſto, appears to have been made juſt for the quitt Peir 
contrary Effect to that whereto it is now ſo much MR. 
perverted ;, to arm the Government with an nt u 3 
above Law to ſecure the publick Safety againſt any i 
Perſons that ſhould riſe up in Oppoſition to the 1 3 
preme Authority; not to authorize them to riſe up 
againſt the ſupreme Authority ander Colour of de. © 
fending the publick Safety. And I need not add, IJ 3 


Unrgque quecunque ex uſu Reipub. Majeſtare divinarun A 
bumanarum publicarum privatarumque rerum eſſe cen. 
ſebit, ei agere facere jus poteſtaſque fit. 1 
It appears, therefore, that tho' the Subjects put 
themſelves under a Government for their own com- 
mon Safety and Welfare, yet it is no Conſequence, i 
that they put themſelves thereby under an O#liga 
tion to ſtand by one another againſt the ſupreme Me. Y 
giſtrate, if he ſhould abuſe his Authority to the Op- 
pr ſſim or Ruin of his Subjects: For natwithſtanding . 
this Hazard in it, it may be (and I may ſay is) the 
moſt effeftual Way for their perpetual Safety and Wel. 
fare, to ſubmit themſelves to the ſupreme Magil- en 
trate without this Reſerve. Much leſs can it be ſup- 3 2 . 
poſed that they put themſelves under an Obligation i 
to withdraw their Alle 8 from their and ch = 
for the Peace and Safety of themſelves and their 4 5 
Fellow Subjects, if their Sovereign at any Time, 
without the leaſt Miſgovernment or Abuſe of his 
Power, ſhould come to be unjuſtly deprived of his 
Royal Dignity and Eſtate by a Rebellion and Uſur- 
pation, and another ſeize upon his Crown. This alſo Þ + 
the Subjects muſt be conceived to have — ben. = 


e Briſſonius de Formulis, p. 154. 


WW; to, if their primary Obligation to the Safety 
a Welfare of the People be made a Ground for 
eir transferring their Allegiance from a King de 
e to a King de facto. But this is ſuch an Obli- 
ion, as it can hardly enter into the Heart of Man 
W conceive that Men ſhould bind themſelves to it 
en they entered into Society, much leſs that it 
Mould be implied in the very Nature of civil Socieiy 
if. For it implies, 1. A Settlement of the So- 
reign's Right, and yet an Obligation to oppoſe and 
rech that Right without any Guilt of the Perſon, 
tnout any Confideration to be made him for his 
ss; without which the Right of the meaneſt Sub- 
cannot be taken away for the Safety of the Pub- 
cen. , unleſs where his Tenure is upon ſuch Condition. 
on the contrary, it founds a Right upon Injuſ- 
, or (as Hobbs) on irreſiſtible Force. 3. It opens 
Way to a continual Series of Rebellions and Uſur- 
; "$8075 ; for we find Men till dare to attempt upon 
84. . rown, tho* they have no Proſpect either of ob- 
ing, or keeping it when obtained, but by mere 
e, and know that every honeſt Man's Hand is 
iiged to be againſt them both before and after their 
urpation: How much more will every Age be 
inually plagued with the Attempts of ambitions 
en, when they find that if they ſucceed and get 
"to Poſſaſſion of the Throne, then they have all the 
"88-r:7y that the Conſtitution of any Government can 
e. them, then their Right is as good as the beſt. 
ie by Blood, and the honeſt and loyal Men that op- 
mes ed their Uſurpation before, are obliged to and 
5 bem, as well as thoſe who are governed by their 
Pereſt, by an antecedent and ſuperior Obligation ſu- 
rfeding their Obligation to the King de jure. 4. 
he Perſons whoſe Safety and Welfare is here un- 
rrſtood by the publick Good, are either thoſe that 
with a Rebellion or Uſurpation, or thoſe that 
bere to their Loyalty and Allegiance. For the latter, 
—_ the 


the Succeſs of the Uſer pation implics, that they at | 
the leſſer, or the weaker Party; and it cannot be 
their Safety that is meant by the publick Good, unlek 
conſidered with their Sovereign, and in that Repart 
they cannot give themſelves up, except it be for th 
Preſervation of his Rights, as well as their own : Ot 
if they may yield themſelves for their own parti. 
cular Safety, this is not upon the Principle of pub. 
lick Good, but Self-preſervation. For the other more 
numerous and prevailing Party, upon what Ground 
is their Safety and Welfare to be looked upon as the Weir 
Publick Good or Safety of the People? The al | 
Defign of civil Government is, to preſerve the 5 
of innocent and honeſt Men, tho' by the Ruin and 
Death of thoſe that diſturb the Society; how then | b b | 
ſhall the publick Good of Society oblige loyal and b. 3 | 


4 ere 


e 
neſt Subjects to withdraw their Allegiance from ther bc 
lawful Sovereign for the Sake of their Security ard l 
Eaſe who have rebelled againſt him, and uſurped his a. 
Crown, and deprived his loyal Subjects o their ie 
Right to his Protection? How can this be made: w-/ 
Conſequence of their Alliance for mutual Defence, b 

that they ſhall be obliged to diſcharge that Obliga. e. 
tion in the Defence and Aſjance of thoſe again 3 T4 
whom they made that Alliance? I cannot but tran- N 
ſcribe the Words of Cicero againſt Calenus ( Philippic ey 


8. 2 to ſhew what Reaſon there is to comply with an Mat 


Uſurpation under colour of promoting the public hy 
eace and Safety. Acqui is es qui ſemper pacem q- eu 
tdris, ſemper omnes cives ſalvos volueris. Hong Fat. 
oratio : ſed ita, fi bonos & utiles Reipub. cives : fin mM 1 
qui naturs cives ſunt, voluntate boſtes, ſalvos 4 eo! 
quid tandem intereſt inter te & illos *—Ego Catilinam | 3 4 
perire volui. r, tu, qui omnes ſal vos vis, Carilinam i #: 
e 


ſalvum eſſe voluiſt; ? Hoc intereſt, Calene, inter mean 
ſententiam & tuam: ego nolo quemquam civem commit- Were 
tere ut morte multandus fit : tu, etiamſi commiſerit, ali 
conſervandum putas, In Py i quid * 4 por 


'Y (4) 
bod religuo corpori noceat, uri ſecarique patimur, ut 
enbrorum aliquod potius quam totum corpus intereat : 

W #7; Reipub. corpore, ut totum Salvum fit quicquid 
peſtiferum amputetur. Dura vox : multo illa du- 
or, Salvi int improbi, ſcelerati, impii: deleantur 
Veocentes, boneſti, boni, tota Reſpublica. n 
From what has been ſaid it may be concluded, 

at the End of civil Subjection implies no ſuch an- 
cedent Obligation whereby the Subjects are bound 
l and defend one another in re/iting or depoſing 
zeir Sovereign, or to ſtand by a King de fatto in the 
bing bim out of his Throne, for their own common 


e Members of a civil Society towards one an- 
ber, which their Subjection to the Authority of 
: e ſupreme Magiſtrate does not cancel, viz. their 
pligations to the Offices of Humanity, Fuſtice, and 
3 ry, the Duties of Parents and Children, &c. 
1 ich no Authority of Man can forbid or diſpenſe 
. And as Fellow Subjects, they are obliged not 
be the Hiſtruments of the ſupreme Magiſtrate in 
e Violation or Subver/ion of the publick or private 
ZF2/:5 reſerved to the Members of the Community 
0 Nature or by Law. And the Reaſon is, becauſe 
ey are to obey God rather than Man; but that Ob- 
ation 10 obey God rather than Man, is a Reaſon 
yy they muft /affer, but it is no Reaſon why they 
Would 74/7, rather than obey the ſupreme Magi/- 
1 % I come now, in the ſecond Place, to ſhew, that 
%; o' the Safety and Welfare of the People be the 
ad and Motive that induces them to make them- 
ves Subjects, yet that it does not leave them at 
erty to withdraw their Allegiance from their So- 
erreign for their own Safety and Welfare. For the 
7 for which a Man obliges himſelf, is not there- 
oon the Condition of his Obligation. The End of 


_ anv 


Pſal. xv. 4. commends, of bim that fweareth to his Neighb ll 


('48 ) * 
any Man's making a 1 . and ſealing it withu 
Oath, is, moſt likely, ſome Proſpect of Advanta 5 
to himſelf ; yet his Oath may be obligatory, tho tal 
fails of his intended Advantage, unleſs that be 2 
Act of Supererogation which the Royal Pſalmiſt n eve 
and aiſappointeth him not, though it were to his on 
Hindrance. The Bond of Marriage is entered in 
in Hopes of mutual Help and Comfort, yet it is n 
thereupon diſſolved, if either Party fail of their E 
A Slave ſabmits to ſave his Life, and yet the vej f 
State of S/avery by the Law of Nations implia 
that his Maſter may lake away his Life when ts 
pleaſes, and he is bound to ſubmit to his Maſte 4 
Pleaſure : So that here he abſolutely ſubmits to- 
Power which may deprive him of that which 4 
the End of his Submiſſion. And the Reaſon 'Y 
plain; becauſe a Man may oblige himſelf to ſom n 


thing abſolutely and unconditionately wherein he hol = Tt 
to find his Intereſt, yet knows that he runs an HY ov 
Zard of the contrary. And this any rational MM d 
may do, when = Means he embraces in order te 4 To: 
an End cannot be effe&ual to his Good, without 211 
Poſſibility of their being applied to his Hurt; and 
when he is under a Neceſſity of expoſing himſelf — 


a greater and unavoidable Inconvenience on the ns 
Hand, unleſs he will run the Hazard of a leſſer, thi 
poſſible Inconvenience, on the other. And I nc: 
not repeat what I have ſaid, to ſhew that this is t 
Cafe of thoſe that ſubject themſelyes to the [Al « 


rity of a ſupreme Magiſtrate. 1 4 G t 
Befides, if the End of the People” 8 cubjetin® AL 
themſelves were the Condition of their Obligations, = 
the Duty of Subjection, then every particular So ] 
bay would be at Liberty, when he thinks it requ 0. 
te for his own Safety and Welfare, to cancel all hu tio 
Obligations to his Fellow Subjects by the Law an an 


 Conftitution of the Government, and by the ant: 
ceden "i 


edent Alliance of mutual Defence. For his Obli- 


th a 

110 ation to the common Safety and Welfare of his Fel. 
0 Subjects muſt expire, when it ceaſes to anſwer Bis 
© 1 nd, by the ſame Reaſon as their Obligation to their 
ſt ui ⸗vereign, when it ceaſes to anſwer their End. If it 
bande ſaid that particular Subjects cannot ſecure their 


vn private Safety and Welfare without obliging 
in eemſelves to act, in the Proſecution of it, in a due 
ordination to the common Safety and Welfare; it is 
Eu true, that the whole Community cannot ſecure their 
ven W-feiy and Welfare, without obliging themſelves to 
Wroſccute it in a due Subordination to the Authority of 
e /upreme Magiſtrate. ö 3 
aste Thus far I have conſidered the Safety and Wel- 
e of the People as their own End in their Sub- 
h tion; and if in this Regard it does not either 
eee or authorize them to withdraw their — 
Am their Sovereign, much leſs does it, if it be 
nſidered as the End of God and Nature. For, 
n Hr. Families and civil Societies are intended by 
ad and Nature for the Preſervation and Welfare of 
rents and Children, Governors and Subjects, by 
eir unconditionate Performance of their mutual Ob- 


and ations, The Ground of the Obligation of Parents 
elf d Governors to the Duties annexed to their Rela- 
1c ns, is the Will and Pleaſure of God requiring their 
, th rrformance of theſe Duties; and though, as a 


ive and Encouragement to it, he lays a reciprocal 
lation on Children and Subjects, yet the Sub- 
s and the Children's diſcharging their Duties is 
the Condition of the Obligation of Parents and 
vernors to diſcharge theirs. This is clear, from 
tion , e Caſe of an Infant or young Child, who enjoys 
Benefit of his Parent's Care and his Souereign's 
requ election, tho? he be uncapable to perform the Obli- 
tion of a Son or SubjeF, and may die before he is 

w aul pable,' ſo that his Father may never reap the Be- 
an — fit of his Sox's _— in Return for his Care of 


him, 


: (/50 N 5 
him, nor his Sovereign of his Allegiance in return 
for his Protection. By the ſame Reaſon therefore 


_- _- 


the Father's Inability to provide for his Children 
does not diſcharge them from their Duty, nor does 
the Sovereign's Inability to protect his Subjects diſ. 
charge them from their Allegiance. Neither is the 
Subjects or Children's Neglect or Violation of their 
Duty any Releaſe of the Obligation of their Father 
or their Sovereign; their very Exerciſe of their A. 
thority in correcting or puniſbing them is Part of ther i 
Duty, and they are to exerciſe it with a Regard to 
the Good of the Offender, or Publick, or both, not. 
as their own, but God's Avengers. By the ſame 
Reaſon therefore the Father's or Sovereign's Negleti 
or Breach of their Duty is no Diſcharge of the Chi. 
dren or Subjects from their Obligation to pay then a 
their due Obedience and Reſpect; neither can it 
authorize them to reſiſt or tate away their Auth 
rity, unleſs it be Part of their Duty likewiſe to e 
erciſe a coercive Power over their Parents, or theit L | 
Sovereign. | 2 

2. Government and Subjection are ordained b 
God and Nature as a Means to promote the Safety 
and Welfare of a Nation, not for one Functure 1 
Time, or for one Ape, but for all Times and Age: a. 
So that God's and Nature's Concern for us mutt b 
confidered with a Regard to our Poſterity, and ther 
Concern for our Safety at one Time muſt be conl-l 
dered with a Regard to it at all other Times. And 
if ſo, then a Nation cannot preſume that God ani 
Nature allows them to preſerve or reprieve then 
ſelves from Ruin at the preſent Funfure, by ſuc! 
Means as unhinge the Government, and make it f "Wat 
ever ineſfectual to preſerve itſelf, or the Nation; viz. Ni 
by acting that in their own Defence againſt a Kym 
that de/igns to ruin or oppreſs his Subjects, which will 
be made a ſtanding Precedent for all Factions in thee 
fame or following Ages to ręiſt and depoſe the mol 
| ts 


— 


4 


n 7 and gracious Princes, and to enſlave their Fel- 
s Subje&ts, under colour of ſecuring the Peace 
nd Seh of the Nation againſt Tyranny and Op- 
Dr c//29n. | | | EE | 
105 e never intended this preſent Life for a 
e tate of certain and infallible Happineſs or Security; 
ad therefore tho? he ordained the Authority of the 
preme Magiſtrate for the Safety and Welfare of 
ee Subjects, yet it is no Conſequence that he has 
rid no Obligation upon the Subjects to obey the 
preme Magiſtrate any longer than his Authority 
conſiſtent with their Safety and Welfare. He in- 
nds their Safety and Welfare, but then he ordains 
e ſupreme Power as a Means whereby to ſecure it: 
it be ſaid that this Means will not always conduce 
the Happineſs of the People, and therefore when 
d ces not, they may preſume they are no farther 
lied to it; the Anſwer is, this is no good Con- 
uence, becauſe the ſupreme Power may be or- 
ined by God as the only proper Means to preſerve 
e Nation as far as God tends to preſerve them in 
os State; he never intending to provide for Man- 
nnd in this Life any Means that ſhall make them 
aibly happy or ſecure. And this will farther ap- 
ar, if we conſider, | | = 
ei That tho? Government be ordained by God for 
e Safety and Welfare of a People, yet it is or- 
ined for that End in a due Subordination to the 
er great Ends of the Divine Wiſdom. As 
1. His own Government of the World by his 
EF ovidence. He ordains their Subjection to Civil 
— Pvernment as the ordinary Means to preſerve a 
tion, but reſerves to himſelf to interpoſe, if he 
z inks fit, for their Preſervation, where this Means 
or eff e2ual to their Safety and Welfare. And if 
wil then: for Men to pretend to make uſe of otber 
eans for their own Safety beyond what God al- 
ol s them, is, firſt, to ſet themſelves in the Place 
1 1 0 of 


of Goa, and to uſurp his Royally. 2. It is the moll 1 
effectual Way to ruin themſelves by engaging God. 23 
Providence to blaſt all their fine Projets, and to tun a 
them to their Deſtruction. Beſides, God ordaim ff 2 
Government for the Safety and Welfare of a People 
yet with a Reſerve to ordain it alſo for the Pea 
ment of their Sins, by making a Prince that dos 
oppreſs them the Rod of his Anger: As he ordainſi 
the Courſe of Nature for the Preſervation and Well. 
being of the Species and Individuals of Mankind, rol | 
ſo that in the Order of Nature he vis — 
Men for their Sins hy Sickneſs and Death, and whok 
Nations by a Peſtilence, Famine, or the like : Ant! 
there is greater Reaſon that God ſhould thus ee 
cute his Juſtice upon whole Nations in this Life, be 
cauſe Communities are not to be ſentenced at the Dol 8 : 2A 
of Judgment, but particular Perſons. The bil 5 4 
Hoſ. xiii, Scriptures plainly declare, that an evil Prince is fall n 
11. by God for a Scourge to the People for their Sin 
and this our Homilies look upon as a ſufficient 7 
gument againſt re/ting a Tyrant or Oppreſſor. SH 
the Subjects both by their Witkedneſs provoke God jr, * 
their deſerved Puniſhment to give them an undiſcrei 
and evil Prince, and alſo rebel againſt him, and wit 
againſt God who for the Puniſhment of their Sins di 
give them ſuch a Prince? For Subjects to deſerv 3 1 
; through their Sins 10 have an evil Prince, and ben 


voking God more to plague them. Nay, let us bh | 
deſerve à good Prince, or let us n ſuffer ail. 

c ſuch as We deſerve. | | 1 1 % N 

2. God's, ordaining Government for the Safe, ll 
and Welfare of a People, is alſo to be underſtood, 
Ef in a due Subordination to the Ends of the Corp 
= Religion; the Deſign whereof is to bring Men vi 


q Firft "war of the Homily agat Wilfal Rebellion. Hifſtc "6 3 4 
0 e Hebels, p. 9. ed =_- 
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Ws Co). 
eaven by patient ſuffering of Mfiction, and taking 
p the Croſs, and being perſecuted for Righteonſneſs 
ake. And if Chriſtians are defigned to be exer- 
iſed by ſuffering Mlictions, then, tho* God intends 
Povernment for the Safety and Welfare of a People, 
et he may ordain it ſametimes for their Miction, 
ad a Trial of their Patience: If they are ordained : 
ae up the Croſs, and to be brought before Kings 
4 Rulers for the Name of Chriſt, and to be per/e- 
ed by them even to the Death, for the true Pro- 
gon of Chriſtianity ; then, tho* Government is 
eſigned for the Safety and Welfare of a Nation, 
et it may be ordained, notwithſtanding, to bring the 
eateſt Part of a Nation under the Croſs, and to ex- 
ſe them to Perſecution, Torture, and Death, under 
= Heathen or apoſtate Prince, or a Chriſtian Prince 
2 falſe and perſecuting Religion: And that Nation 
ynot preſume, if they regard the Terms of Chri- 
nig, that becauſe God's End in ordaining civil 
vernment is their Good, therefore he allows them 
ret or over-turn the Government, to reſcue them- 
ves from that which he ordains Chriſtians for, a 
rte of Perſecution. | - 
his Anſwer may be ſufficient to the firſt Argu- 
n in the Diſcourſe, to prove that The publick 
good is the Meaſure of the Obligation of Oaths of 
legiance. I proceed to the ſecond Argument, P. ). 
i, ich is grounded upon the Conceſſions of the ftritt- | 
Caſuiſts, viz. thoſe that do not allow the Subjects 
transfer their Allegiance from their rightful Prince, 
o yet allow, that under a State of Ufurpation, not- 
"0.00! ll ſtanding their Oaths to the rightful Prince, Men . 
1 in bound 10 do ſome Things which tend to the publict 
1 a eh. 25 Well as their own; 1. e. thoſe Things 
en auch tend to their own and the publick Safety, and 
Hit not contrary. to their rightful Prince's. Intereſt. 
3 e irue Ground of this Obligation the Diſcourſe 
sis, that they are primarily obliged to their own! 
peat . common 
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common Safety, without Reſpet to the mo 1 A 
Prince s Intereſt ; and the Conſequence from that 2 
muſt be, that the Subjects under an Uſurpation may if £ 
not. only act for the common Safety, where it is con. 
ſiſtent with the Intereſt of their rightful Prince, bl 
that they may even transfer their Allegiance to the 3 . q 
Uſurper, if their common Safety require it, by the 
ſame Reaſon that juſtifies their doing any the leaſt A 
for their common Safety under a State of G ge 
That this muſt be the /rue Ground of their Obli. 
gation, the Diſcourſe argues, becauſe the Ground of 
it cannot be the preſumptive Will of the abſent Prince, 
becauſe a pr — Will cannot lay any Quiigatin 
To this I anſwer, 

1. Granting that the Subjects are not obliged vw 
the preſumptive Will of their Prince to act, in an 1 I 
for their own and the common Safety? 
under an Uſurper, yet they are obliged by God ani 

Nature to act for their own and the common Sate 
as far as it is conſiſtent with the Right of the abſem 
Prince, and are neither obliged nor allowed to ad 
for their own or the common Safety againſt his Nen 42 | 
They are obliged to act for their own and the com. 4 E 
mon Safety, as far as it is conſiſtent with the Rig: 
of the abſent Prince, 1. By the Duty of Self ee 
ſervation, which obliges them to fave their ow 
Lives and Eftates by all /awful Means, and that 
they do in this Caſe, where their Care of their om 
Safety is conſiſtent with their Sovereign's Right, 1. 9 T 
By the Duty they owe to their Fellow Subjefs,7 I g 
whoſe Good alſo they are to promote by all lawful 
Means; and they uſe no unlawful Means while they 
preſerve the Order of Government, and join in acting 
the common Defence and Intereſt of the Nation, 1 
ſo as not to give up or prejudice the Right of their 
Sovereign. 3. By the Duty they owe to their ab 4 4 
Sovereign, for whoſe Intereſt and Advantage it is, ur 
well as _—_ own, Fiat the u of kool 9 


"2 e 

rf! nould be preſerved, tho under an Uſurper, chat 
that BZ F,/tice ſhould be executed, Trade carried on, the Na- 
may ion defended againſt a foreign Invaſion (not made in 
con. he injured Prince's Behalf ) and Laws neceſſary for 
but Fheſe Purpoſes made and executed. So in a Family, 
> the r the Paterfamilias were in a foreign Country, or in 
Lien, or turned our of his Family by an Invader, 
She Cbildren and Servants might juſtly look upon 
Sh mſclves as obliged to preſerve the Eſtate and 
Family for their own Safety, and their Fatber*s In- 
eren, but not upon a Principle of a primary Obli- 
ation to the common Good of the Family, ſo as to 
Wſtify their giving away their Father's Right, and 
"Dbliging themſelves to ſtand by an unjuſt Invader 
Faint him. And by the ſame Rules of Juſtice and 
> Equity, Nations are directed to preſerve themſelves 
ſeveral o/ber Caſes where their King is incapaci- 
ed to act for his own and their Safety, viz. when 
King is a Captive, a Lunatick, or a Minor: Here 
Nation appoints a Protector or Regent, enters into 
Dea with a foreign Prince for their King's Ran- 
n, or the like; not by virtue of an Authority to 
com. ve up their Prince's Right to another for their own 
tfety, or to uſurp bis Authority to themſelves; but 
eecauſe God and Nature allows and obliges them to 
eſerve themſelves fo as not to prejudice the Right of 
eeir King; and in doing fo they act truly for their 
g's Intereſt. And of this the holy Scripture gives 


pF here the King of ſo great a Monarchy being not a 
linor or Lunatick, but driven from Men, and made 
> they eat Graſs as Oxen, till ſeven Times had paſſed over 

n; yet when after the Days his Underſtanding and 


ation, | Negſon returned to him, bis Honour, and his Kingdom, 


* 1 Ind his Counſellors and Lords ſought to him, and re- 
is, 88 3 turned to their Allegiance, if 1 may ſay they re- 
uni urned who preſerved it inviolably all that Time 
mou E 4 though, 
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one eminent Inſtance in the Babylonian Empire, Dan. iv. 


33, 34, 36. 


d the Excellency of Majeſty, was reſtored to him, 


though, no * they had provided themſelves d i 2 
ſome Way to preſerve the Government during Kin 
Nebuchadnezzar*'s natural Incapacity. And I need 
2 Kings xi. not add the Inſtance of Jeboiada the High- prieſti 
acting during the Infancy of King Joaſb, whom he 
preſerved; who was ſo good a Caſuiſt, as to di. 
tinguiſh between aling in the Order of Government I | 
under Athaliah, and engoging himſelf not to bring * I 
young King to the Crown, when God, in his Prov. 
dence, ſhould give him an Opportunity to do it. AF 4 
2. Tho? by this it appears that the Subjects ar: 
obliged by God and Nature (ſetting aſide the 2. 
ſumptive Will of the abſent Prince) to act for ther 
own and the common Safety under an Uſurper ; | 
where it is not to the Prejudice of the Right 9 
their lawful Prince; though, I ſay, this be a ſui. 
cient Anſwer to the Argument in the Diſcourſe, 1 
there ſeems to be no Reaſon to reject that oe 
Ground which the Caſuiſts give us, viz. the pn. 
umplive Will and- Conſent of — abſent Prince, ob 1 

liging the Subjects to preſerve the Order of Gan 
ment for his Sate, and allowing them to act for tba | 1 
own and the common Safety, ſo far as not to give ul 
or prejudice his Right to the Crown. The Reaſol 
why they lay that down for one Graund, ſeems u 
be this; The End of civil Government is the com- 
mon Safety, but then the very Subjection of a Pe- 
ple to civil Government implies, that from thence- nw 
forth they are to act for their own common Safety Wl 
in a due Subordination to the Order of Governmen, 
This obliges them, 1. Not to act for their ow 2 
Safety in Oppoſition to the Right of their Sovereign, 
2. In what they a& for the common Safety, 1 'P 
or not againſt their Sovereign*s Right, therein to at 1 A 
with a due Reſp: to bis Authority, and the Order of 
Government, by making his Laws the Rule of their oj 

acting, by taking up Arms for the common Defence, 
feroing in the Execution of Juſtice, or any * 1 
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p 
ſe to be done for the Publick, under hrs Commiſſion. 
Nit there may be ſome Caſes of Neceſſity, which may 
__ Tg 2 to be done for the publick Safety 
f the King and People, or the common Safety of the 
col in Conſiſtence with the King's Right, otherwiſe 
an the Laws, or the Order of Government, ordina- 
ment: allows. Here the Caſe is thus determined, 1. 
hat the Subjects muſt not act, even in ſuch Caſes 
roy. f Neceſſity, without the King's expreſs. Allowance 
> Commiſion, if it can be had, the King,only being 
Empowered to diſpenſe with the Law and Order of . 
overnment in ſuch Caſes, by virtue of that Maxim 
Law and Reaſon, Salus Popul: ſuprema Lex eſto. 
That if the King's expreſs Leave or Authority 
not be had (either by the Streigbtneſs of Time, or 
e Condition of Affairs) then the Subjects are al- 
ved, and may be cbliged to act, where the Neceſ- 
of what they do (either for the King's Safety, as 
ell as heir own, or for their own private or com- 
Pon Safety, without any Prejudice to the King's 
ebe) is fo evident and manifeſt to them, that they 
In rationally preſume that the King would expreſly 
power or command them to act as they do, if by 
he Time or State of Affairs they could apply - them- 
bes 10 bim. Upon this Ground Biſhop Sanderſon © 
com- ſtifies the Act of the Sheriff of Worceſter. in King 
games I's Time, in his Purſuit of ſome of the 
RF wer Traitors with his Poſſe Comitatiis beyond the 
-:mits of bis own Furiſdiftion, becauſe the Streight- 
/ of the Time would not permit him to fend up 
Court for the King's expreſs Commiſſion ;, and 
erefore he had all the Reaſon in the World to 


dr of me Ground will juſtify what the loyal Subjetts of 
RIES | 2 : Ms . . 
= exiled Prince act for his, and their Country's, and 
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their own n Intereſt, under an uſurped Authority; h 

ying an Obedience to the Laws made by ol 
bluse 4 for the public Safety not againſt their 
— s Right; by taking up Arms in the Def 
of the Nation againſt an Invafion, or in DeferceM | 
the Order of Government againſt a Rabble, under a 1 ; 
Ufurper's. Commiſſion ; by making ule of the U 1 
er's Protection for chain own Benefit, and taking will 
a Writ in his Name (between which and /wearinn_ 
—_— and praying for him againſt their Sov =; 
reign, the Diſcourſe 18 not able to dhinouiſs) 3 in ſhot, 
by acting, under an Uſurper, any I hing that in 
plies no renouncing of their Obligation to the 3001 1 D 
of their . abſent Sovereign. This, tho? it be 66% 
the common Order of Government, which ires tue 1 
expreſs Authority and Commiſſion of a lawful King t\ | 
empower or oblige the Subjects to act, yet if the 9 
jets could apply tbemſelves to their aue Prince, 3A ; 1 I 
would expreſiy conſent to and will them to do 10 8 
and if the clear Evidence of Reaſon tells them th 
that if they could they ſbould certainly have the ab 
ſent Prince's expreſs Will and Conſent, this is enoug 
to make them look upon themſelves as allowed « 
obliged to preſerve the Government and themſelve 
(with a — Regard to we” own Right) by the pr. 
fumptive Will and % 


to do s becauſe this would be their beſt Ras to d- | 
rect them how to judge of what might be done for Wn 
the common Safety under an Uſurpation, without Bl 


8 


nſcelf in the Place of his Sovereign, and his Sove- 
by ca in bis Place, and confidering what himſelf, 
cir ach ppoſe he were Sovereign, would in Reaſon expelt 
be done for the Preſervation of his Right to the 
own; cor allow to be done as not prejudicial to his 
Nat, by bim whom he ſuppoſes to be his Subject; 
d then making that bis Rule of acting, according 


puld that Men ſhould do unto you, do ye even ſo unto 12. 
em; i. e. act towards them as you muſt preſume, 
placing yourſelves in zheir Circumſtances, that 
im gey do in Reaſon expect from you. 
hut it will appear, that the preſumptive Will of 
e abſent Prince is ſuſſicient to lay an Obligation upon 
e Subjects. For | 
1. He may at his Return puniſh the Offences com- 
Sub ted againſt the Laws made by an Uſurper, thoſe, 
* nean, for the publick Good, and not againſt his own 
g:. And if he may, then thoſe Laws muſt be bis 
ss,, and oblige by virtue of bis Authority; not by 
I rtue of his expreſs Will, but by virtue of a pre- 
rptive royal Aſſent, whereby they are ſtamped with 
s Authority. | 
2. If a preſumptive Conſent may give or transfer 
F Right, then it may alſo give a Man a Licence to 
, or lay an Obligation upon him. That it may 
ve 2 Rigbt, is clear, from that Rule in Law, Qui 
Veet conſentire videtur; where the Law interprets a 
Alan to conſent, if his Intereſt requires him to ſſ 
ad he holds his Peace; and makes this interpre- 
rc dive preſumptive Conſent a Bar againſt him when he 
mes to ſpeak too late. So likewiſe Caſu;fts ground 
5 ide Right of P reſcription upon ſuch a pr eſumptive 
= ſent, whereby the Perſon that neglects to lay 
Claim to what was his own for a long Tract of Time, 
looked upon to relinguiſb it, and give up bis Right. 


Pe Reg. Juris in 6. x. 43. 


And 


our bleſſed Saviour's Command, V bhatſoever ye Mat. vii. 


(6) 


And fech @ Conſent, I ſuppoſe, will be allowed of Wb 


by thoſe who can abſolve themſelves from they 
Oaths of Allegiance by virtue of a preſumptive Aj. 
dication : And as they can preſume upon a King 
Conſent to give up wholly his Royal Dignity and 
Eſtate, and transfer their Allegiance ; ſo they ought 
to allow others, that are more ſcrupulous, to preſun: Ml 


their-abſent Prince's Allowance, for them to act fo : | 
their own and the common Safety, fo as not to gin 


up his Royal Dignity and Eſtate, or to transfer their 


| Allegiance. 


3. The King's juſt and legal Will and Conſent, 
however notified, is a ſufficient Law and Commiſin 


to his loyal Subjects to authorize or oblige them to 1 | 
act in Conformity to it: And I would enquire, 
Whether the cleareſt Evidence of Reaſon does na Wl 


diftate this to any Subject's Conſcience, that his law. 


ful Sovereign depoſed or excluded from his Right . 
muſt will that the Order of Government be preſerv .. 
under an Uſurper, ſo far as not to impeach hs 
Right, and conſent and require that the Subjects ad 


for their own and the common Safety, where they i 
can Preſume (by the Rule of our Saviour, Do as » Ml 
would be done by) that he, if they could apply them. 
felves to him, would expreſly allow or require them? 
And if the Evidence of Reaſon dictates this to 
their Conſciences, here they know that this is their 
Sovereign's Vill and Conſent ; and knowing it, his 


Will muſt be a Law, and his Conſent a Commiſſin . 


to them. The ſame is the Caſe of Children or Ser- 
vants in a Family, where the Paterfamilzas is turned 
out of his Right, or in Priſon, or in a foreign 
Country; they cannot have his expreſs Command 
and Direction, but they are to act what they muſt 


preſume he does will and require, and he has a Right 


to puniſh them at his Return, if they do not. So 


Luke xix. the flothful Servant in the Goſpel found that he had 


23. Mat. 
XXV. 27. 


heen under an Obligation to put the Talent __ 
L # $ | , 
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nis Lord had committed to him into the Bank,” tho? 
he had no expreſs Orders to do it. He pretends he 


knew not how to pleaſe his auſtere Maſter, and durſt 
l W not act without Orders; but his Lord judges him 
„„, of bis own Mouth; he knew that his Lord took 
7 % ubat he had not laid down, and reaped what he had 


2, own; therefore he muſt preſume that it was his 
il that his Money ſhould be caſt into the Bank, 
and for not obeying this preſumptive Will, he is caſt 
cut into utter Darkneſs, tho* he might have made 
che ſame Plea wherewith the Di/cour/e furniſhes the 
= profitable Servants of an exiled Prince, viz. that 
«. preſumptive Mill can lay no Obligation. And yet 
he was only an unprofitable Servant, returned the 
Principal, tho without Intereſt, and for that the 
oh Scripture repreſents him as juſtly puniſhed ; but 
WS the Principles in the Diſcourſe are not ſo auſtere, but 
= would allow him to make away the Principal too, 
e. by dedicating it to Corban, or caſting it into 
the common Bank of publick Safety, not for his Lord's, 
but for his own and his Fellow Servants Intereſt, - 
The bird Argument in the Diſcourſe is, That the P. 7. 
= Obs are reciprocal, By this the Diſcour ſe means, 
either, That there is an Oath which the King muſt 
take, as well as there are Oaths that the People mut 
take; or, That there is an Oath which the King may 
take, as well as there are Oaths that the People muſt 
take. Our Conſtitution allows the Oaths to be no 
farther reciprocal than in the latter Senſe; for a King 
of England may be King, and continue ſo till his 
Death, and the Subjects are all under an Obligation 
co take Oaths of Allegiance to him, tho* he never 
take an Oath to his People, if he ſee no Neceſſity 
| of being crowned; or if he be crowned at laſt, they 
are obliged to take. Oaths to him as long before he 
takes any to them, as he is pleaſed to defer the Ce- 
| remony of his Coronation. It is an old Maxim of 
our Law, That the King of England never dies, i. e. 


3 his 


= 6 = © - *T r > ©” 


+ bes oo tao un 


> 


© =o tow 


| 662) ; 
his next Heir is King at the very Moment of u 
Deceaſe ; and this Maxim holds, without any ſul 
Limitation as the Succeſſor's rating an Oath befor 
he can be King. Sir Edward Coke tells us", It ui icrmi 
reſokved by all the Judges (in King James I. 's Tim 
that at the Deceaſe of Queen Elizabeth, immediat 


by Deſcent be was compleatly and abſolutely King wid d pr 
out any efſential Ceremony, ex poſt facto: And he h be 
ſtances in a King not crowned till eigb Years aſtu uuce 6 
his Father's Deceaſe (H. VI.) who therefore hire . 
Oaths of Allegiance taken to him, long before lily an 
took any to his People. | | Tran 
But ſuppoſe the King were to take an Oath at 2. I 


very Moment when he takes the Government upa Y 7 
him, upon the Death of his Predeceſſor, and fo . 
Oaths were reciprocal, i. e. the King muſt take ui 

_ Oath, as well as the People; how does the Diſcou 
apply this to its Purpoſe, viz. to prove that A 
giance may be transferred for the publick Good of till 

_ People? Here I am forced, once for all, to bre 
out into a juſt Complaint, that I am ſometimes a 
more Trouble to find out how the Di/cour/# pro 

cutes an Argument, than, if I could find it out, 

ſhould be to anſwer it; there being (as appears uM 
this Paragraph) ſeveral Periods clapt together vW 

ſtand for an Argument, wherein I can find nothing 

of Arguing or Coherence. For Inſtance, 3 
1. The Diſcourſe ſays, If only the Good of wn 
Perſons to whom Oaths of Allegiance are made, wen 
ta be our Rule, then there would be no mutual Oalb 

But who ſays that their Good onꝶy is the Rule of ti: 
Subject's Obedience, or their Good principally, ſo u 
to allow the violating the People's Rights in Sy 

dience to the King? This is ſaid by none of then 
— for whoſe Conviction the Diſcourſe argues; but th 
* \ Queſtion between them and the Diſcourſe is, Whe 


© Calvin's Cafe, f 11. 


ther 
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oy 


: the Good of the People only, or principally, is to 
ar Rule, fo as to give up the King's Right for the 
c 


' b fety of the People? And this the Diſcourſe aſſerts 


vo erminis, and defigns to prove it by all theſe three 
WS uments ; tho* this laſt Argument is fo far from 
eving it, that it retorts itſelf upon the Diſcour/e, 


proves juſt the quite contrary; for if the Good 
be People, the Perſons who take Oaths of Alle- 
re only, or principally, were to be our Rule, tben 
rc would be no mutual Oatbs; i. e. there would be 
y an Oath of a King to his People, and not any 
rc! Oaths of People to their King. ons; 
=. The Diſcourſe diſclaims enquiring, in this Place, P. s. 
Far in reciprocal Oaths one Party's failing diſ- 
ges the other. It is not enquiring it indeed, be- 
ee it is proving it, for the Satisfaction of thoſe 
Wt 94ire: For the Concluſion of this Argument 
to be the ſame with that of the firſt, viz. That 
the Oaths of King and People are reciprocal, 
r) F he keeping of an Oath be really and truly in- p. g. 
ent with the Welfare of a People, by ſubverting- 
Wandamental Laus which ſupport it, the Diſcourfe 
not ſee bow ſuch an Oath continues to oblige. 
ow ſuppoſe a King ſubverts the fundamental Laws 
c ſupport the Welfare of his People, does not 
ine is Argument prove, that then the People's Oatbhs 
= Allegiance ceaſe to oblige, as being inconſiſtent with 
eir Welfare? And if fo, what can be more plain, 
on Wan that it proves alſo, that in the reciprocal Onths 
the King and People, one Party's (viz. the King's) 
the ing diſobliges the other Party, the People? 8 
d 3. But the Diſccurſe pretends only to be ſbewing, 
be at it muſt be a general Good that is aimed at when 
em e Parties are ſworn to each other. A general 
oa, that is, the Good of both Parties; which , 
he- ties are the King and the People Now how far fer 
Nis general Good, Allegiance may be transferred 
om the King, 1 cannot conceive; becauſe I cannot 


, 


end how its being transferred is for . 


compr tra, 
Good of Bei Parties, the People and the King; &s tr 
P. 5. I. 13, fides that it is plain that in the firf Argument, wi e, by 
27 is the general Good of buman Society in the Premio 1:10: 


in feudal. Alle 


| ſworn to the. Tenant, as the Tenant to his Lord, ons o 
there was a mutual Contract, or Bond of Ligeauſi en, 
between them. © Granting this, what is the Con ee, 
quence? That Allegiance is founded on Compai i: 

Suppoſing this too, and that this Compact is for ti 3. 
Good of the People ; what then does the whole ent, 
gument prove? That Allegiance may be !ransferr: Bot 
when the Compact, or the Oaths of Allegiance be 
= nexed to it, are inconſiſtent with the Good of ep. 
3 People. But this proves, that if the King fail M Nurſe 
perform his Part of the Compact, he may be on 
pDaſed. No; the Diſcourſe is not here enquiring thi at h 
But why muſt it prove leſs in his, than in all orαα e 
Diſcourſes,” that always make uſe of this as one AW. 
gument for the Lawfulneſs of depoſing a King, vii 1. 
that there is an original. Compact, whereof if ti e K 
ng break his Part, he may be depoſed, or ceaſes | ca! 
e King, which comes to the ſame ? *. 
Nap, it certainly proves this, much more e juf 
dently. and forcibly than it does prove that whid eref 
the Diſcourſe pretends only to deſign to prove, vi e 
That if a King. de facto be placed on the Throne, the 
Allegiance may be ſransferred from the King de jun N Icrift 
ta him. For in this Caſe a King de jure may noa! 
have broken his Part of the Contract by any Mi-. 
goverument, but may loſe his Crown by a moſt unjul is 1 
Kebellion and Uſurpation; and if then he may be the 
. Geſerted by the reſt of his Subjects, and they are 1 tc 
berty to give themſelves up to an Uſurper, * their 2 
| | t 


common Safety, becauſe. that was their End in tie f 
8 ; Contra; 


—_— 
#4 & 


* 


7; then certainly much more may the Sub- 
as transfer their Allegiance from their King, when 
e, by breaking the original Contract, endangers their 
non Welfare and Safety. As is plain in any pri- 
7: Contract made upon certain Conditions, which 
0% ontracts are intended, no queſtion, for the Good of 
e Parties contracting. Here either Party is diſ- 
oliged if che other fail of performing the Condi- 

n ons on his Part; but if the Conditions be performed, 
een, tho' the Contract prove to his Hurt, he is not 


ne, becauſe he is not to diſappoiut his Neighbour, Pal. xv. 

i it be to bis own Hindrance. 4+ 
65. The Diſcourſe adds, in the Cloſe of this Argu- 

A 


ent, That the Meaſures of this reciprocal Obligation 

SS tb Sides are to be the Rights, Cuſtoms, and Laws 
SF be Land; and that the Laws are the Standard of 

e public Good of a Country. Now here the Di/- 
=: effectually gives up the whole Cauſe, and lays 

own ws Principles which utterly overthrow all 

a0 at has been faid in the Diſcourſe to prove, that the 

% Good is the Meaſure of the Obligation of our 

abs of Allegiance, As, 

1. In that it ſays, that the Rights (of both Parties, 

e King and People) are the Meaſure of their reci- | 

ocal Obligation, For if the Rights be their Mea- 

re, then their Safety is not the Meaſure, ſo far as "YN 

d juſtify any /rva/ion, or Violation of Right. A King 

erefore cannot, for his own Safety, give away his 

People's Right, nor the People give away the Rights 

f their King, for their own Safety. A King cannot 

Icrifice the Life of one innocent Subject to the Fury 

a Rabble, or Inſolence of a Faction, tho? his own 
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Er 97 and Life be at Stake; and the blemiſhing 
ju is Integrity by a /nful Compliance of this Nature, 


beß the Caſe of the Earl of Strafford, was more Bit- 
e u to King Charles the Martyr, than his own ſub- 
heit hitting himſelf to the Block to preſerve the Rights | 

WW! the reſt of his Swhjects: Neither, by Parity of 
| F ; Reaſon, 


Reaſon, can the Subjects, to ſave their own Live, | . 
or Eſtates, gratify a King de facto and his Adberenn 
with their Allegiance, and engage themſelves to 

ſtand by them againſt the Right and ſacred Perſn Wi 


of their lawful Sovereign. RI . 
But the Diſcourſe means, that the People's m ** 
Rights are the Meaſure of their Obligation; ſo tha i 272 
if their Rights be invaded, then they are no farther Wil 
obliged by the Contract. I anſwer, = ..- 
7. Granting this, ill while the King does AG K. 
wiolate their Rights, they are obliged not to gi Th 
away his Rights, tho“ their ſtanding to their Obi. MN 
gation may endanger their Safety or Welfare: fig] 
that this leaves no Room for transferring their A.. 
giance to a King de fatto. | „ 
2. If this be the Meaning, then it proves that i 
reciprocal Oaths, or Contracts, one Party's failing di cc 
obliges the orber; but that the Diſcourſe diſclaims to «<< 
enguiring here. | = 
3. Then alſo, if the People are free upon the 
King's invading their Rights, the Queſtion is, WD 
is the Juage whether their Rights are really invaded! WF cc 
If the People, and not the King, then the Kg ci 
is their Sahject, and they are ſupreme; if the King tal 
without them, then he is irręſiſtible and unaccount- Wi th 
able, tho he break his Part of the Contract; i as 
both againſt one another, this is to ſet up Anarch or 
and Con fuſion, inſtead of Government; and if wk pr 
Parties ariſe in a Government, neither of them w. 
bound to ſubmit their Differences to the King's De. 7 
termination, any farther than they judge that he de. C 
termines them according to Rzght ; and for aba 
then did they ſet up a Government? = G 
4. Suppoſe the People to be Judge; then that ¶ tc 
Party who judge their Rights are invaded, are fri: re 
from their Obligation; but the other, that do not th 
judge their Rigt ts to be invaded, are not free; tr 
they may ſet up new King over /hemſelves, but the th 


reli 


ek co 
reſt muſt till adbere to their old, and have a Right 
both not to be deprived of their own King's Pro- 


bein, and alſo not to be conſtrained to ſcear Al- 
WF /cgiance to a King which is not their own. 


2. The ſecond Principle the D:/cour/e lays down 
here is, That the Laws are the Standard of the pub- 
lick Good of a Country. And if ſo, tgen 

1. The whole Reſult of all the Arguments to 
prove, that the publick Good is the Meaſure of our 
Allegiance, comes, at laſt, to no more than this, 
That the Laws are the Meaſure of our Allegiance. 

Now I muſt confeſs I thought the Diſcourſe had de- 
ſigned /omewhat more, viz. That the End of ci- 
vil Government, of Magiſtrates, of Oaths of 
& Allegiance, and conſequently of our Obligation 
<« to the Laws too, being the publick Safety and 


| 3 | 66 Welfare of the P eople; therefore, when the Ob- 


= << ligation to them comes to be inconſſſtent with the 
== < Safety and Welfare of a People, that Obligation 
c ceaſes immediately, by virtue of that _ 
= <* abuſed Maxim, That the Safety of. the People is 
RE << tbe ſupreme Law.” This I took to be the Prin- 
ciple the Diſcourſe intended to advance, and have 
taken ſome Pains to prove, in Anſwer to it, That 
the People are not to act for the publick Safety, but 
as they are directed or required to do it by the Laws, 
or empowered by the legal Commiſſions of the ſu- 
preme Magiſtrate ; which is, in Effect, the very ſame 


no with what the Diſcourſe allows of here, viz. That 


= Country. 
br 1 
7 \ 


the Laws are the Standard of the publick Good of a 


= 2. If the Laws be the Standard of the public 
= Good of a Country, then the Subjects are not obliged 

to enquire, whether the publick Good of the Nation 
= requires them to fran fer their Allegiance, but, whe- 


? ther the Laws of the Land require or allow them to 


transfer it: For if the Laws do require or allow it, 
then the Subjects may conceive it to be for the 
F 2 publick 


P.8. 


_ Controverſy runs into this Queſtion, What our Laws 
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publicł Gaod of the Nation; if the Laus do not al- 
low it, then they muſt not look upon it as for the 
public Good of the Nation; becauſe the Laus are 
their Standard whereby to judge what is, or is not to 
be done for the publict Good. So that the whole 


and Conſtitution allow? And the Diſcour/e might 
have omitted all that it ſays from the 4th Page, and 
begun at the 13th; for there it comes to make Evi- 
dence, that our Laws and Conſtitution allow tranſ- 
ferring our Allegiance. © 
I have conſidered what the Diſcourſe ſays as to 
the jr/# Thing it propounded, viz. to enqurre into the 
Nature and Meaſure of the. Obligation ef political 
Oatbs in. general: The next is, to examine the Dif- | 
ficulties\which relate to the preſent Oaths. And here 
the Diſcour/e firſt makes a general Proteſtation, againſt 
the Cherge of Apoſtaß from the Principles of the 
Church of England; then it proceeds to diſclaim in 
particular, the advancing any new Hypotbefis of Go- 
verument cautrary to tbe Senje of our Church, the re. 
nouncing the D:rine of. Paſſive Obedience, or aſſert- 
ing. the Lawfulneſs of Refitance : And laftly, it ſtates 
the Point in Controverſy about the taking of the 
Oaths, ' v/Z. that is no more than this, Whether 
8 . the Laws of our Nation do not bind us to Alle. 
* gance to a King and Queen in actual Poſſeſſion 
66 the Throne. by the Conſent of the three 
«© Eſtates of the Realm? And whether ſuch an 
<< Oath. may not lawfully be taken, notwithſtanding 
&« any former Oath ?”* 
I have ſhewed already, how the Way of arguin : 
in the Diſcourſe, in that Part of it which I have 
conſidered, prepares the Reader for this Declaration 
for the Doctrine of Paſſive Obedience, and this State 
of the Controverſy about the taking of the Oaths. I 
muſt confeſs, that either the Diſcourſe, or myſelf, 
muſt be extremely miſt aten: For I take the former 


1 Ar- 
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Arguments to prove, if any Thing, directly againſt / 
Paſſrve Obedience; and to prove a great deal more 
than Mlegiance to a King in Poſſeſſion, viz. the Law- 
fulneſs of Recognition of a Right and Title to the 
W Crown. And I am the more concerned, becauſe 
the following Part of the Diſcourſe does no more 
anſwer this Declaration of the Senſe of the Diſcourſe, 
or this State of the Controverſy, than the foregoing 
Part; as will ſoon appear, when we come to the 
Precedents of our Conſtitution alledged in it out of 
our Hiſtories and Parliament. Records. 
However, upon this ſtating of the Caſe the Di. 
courſe declares the Hiſtory of Paſſive Obedience to be p. g. 
4 Bok very impertinent to this Diſpute; and then 
propounds to confider the Difficulties relating to the 
; WE Oaths in ſome Paſſages in that Book: Which Diffi- 
- RE calties are theſe three, | 
1. That they are to the Prejudice of a third Perſon, 
2. That they are contradictory to a former Oath. 
3. That the Perſon to whom they were made hath 
ven no Releaſe or Diſcharge from them. 

1. That the Oaths are to the Prejudice of a third 
= Perſon. The Diſcourſe grants it to be a Rule among 
We the Caſuiſts, That ſuch an Oath ovght not to be taken ; 
but then qualifies and limits it by another Rule, That 
an Oath is not to be taken againſt the publick Good: 
o that an Oath may be taken to the Prejudice of a 
bird Perſon, where the Right of that Perſon is in- 
content with the publick Good. Upon the ſame 
W Ground the Diſcourſe anſwers the ſecond Difficulty, 
That the Oaths are contradictory to a former Oath, 


as it is repugnant to ihe publick Good, That there- 
| 3 the Diſcour ſe ſhould prove here, amounts 
to this | 

1. That the former Oaths, and the Right of the 
Perſon to whom they were made, are repugnant to 
the publick Good. | 
TY + 4 2. That 


vi. by ſaying, that the former Oath is of no Force, P. 12. 


P. 9. 


ligation of our Oaths to him. 


ſupport their Welfare and Safety, or in the Caſe d A 


vided between him and the King de jure: For n 1 


R (7%) 
2. That this voids his Right, and cancels the Oh. 


it m. 
The former of theſe the Diſcourſe does not ſpeak i I. 
to in the leaſt, but takes it; I ſuppoſe, for granted; V ve 
which is very hard in the Caſe of a King, that him. but 
ſelf, and his Right to the Crown, ſhould be pro. and 
nounced Enemies to the publick indictd Cauſd. But Rea 
1 the Diſcourſe forbore this out of a decem Rig! 
ſpeft;, however, it ought to have proved, in the conſ 
general, that the transferring the Allegiance of th Bod) 
Subjects from a lawful and rightful King can ever H ther 
truly and really for the Publeck Good of a Nation: Rig 
Whether in the Caſe of a People's depofing thei AW the. 


King for ſubverting the fundamental Laws ubid Dub 
their giving up themſelves to a King de facto, toi 
prevent their own Ruin by the Nation's being d. 


neither of theſe Caſes can their transferring ther 
Allegiance be truly for the public Good of the N: 
tion, except it be for the publick Good to lay a Foun-W 
dation for continual Factions and Rebellions again 
the moſt juſt and wiſe Government, only to ſav 
one Party or Generation of Men from being oppreſuMl 
or ruined by their King at one Jundture of Time; ol 
to open a Way for continual Uſurpations, only to pro- 
cure the Eaſe and Safety of the Nation at one Tim, 
when it cannot otherwiſe be had, but by their u. 
ing themſeFves under the Protection of an Uſurper. Wl 
he other Thing to be proved in the D:/cour/Wln 
is, That, ſuppoſing the former Oaths, and the Rig 


of the Perſon to whom they were made, be inc + 
fiftent with the publick Safety of the Nation, then h dea 
Right is expired, and the Oaths made to him ce Nie 
to be obligatory. This the Diſcourſe endeavours u Co! 
prove, by ſhewing, in ſome Inſtances, That 4 Rig ma 
of a third Perſon is not to be ſet up againſt the pu. Un! 
lick Good, and That an Oath made to a third Peru Bod 


agairj ö 


We 2p ninſt the publick Good is not obligatory. And here 
W it may be obſerved, . 
5 1. That the Diſcourſe looks upon the Right of a 
= /overcign Prince as a particular and private Right; 
but common Reaſon, and the Practice of the World, 
and the Analogy of Scripture, teach us the contrary. 


ut Reaſon tells us, that the publick Right muſt be the 
ent Right of a Community conſidered as ſuch, i. e. 
he WS conſidered as ſubſiſting and acting as one Perſon or 
the Body Politick in and by the ſupreme Magiſtrate; 
therefore the publick Right muſt include the King's 
n: ERight as well as the People's, and muſt be properly 
cir the Right of bon, as ſubſiſting in one: Beſides, the 


"2 publick Right is ſet up for the Preſervation of the 
private Rights of each particular Perſon and Family, 


to and the common Rights of all. To diſtinguiſh it there- 
d. fore from their private Rights as particular Perſons, 
u and common Rights as a Multitude, it muſt be their 
cr Right as united in that Perſon whoſe Authority is 
Ni RS {et up for the Preſervation of the Whole by the In- 
un: fluence of his Government; whoſe Crown and Dig- 
int nity therefore is not only his own perſonal Right 
ave confidered as one Man, but alſo the Right of every 
[i Member of the Community, whoſe particular Right 
rand Intereſt is involved in the Right and Intereſt of 
rothe ſapreme Magiſtrate. Which is more clear, if 
the publick Right be the Right of the Community 
pu. conſidered as obliged abſolutely and irrevocably to act 
for its own Preſervation, in and by the Preſervation 
vr and Influence of the ſupreme Magiſtrate's Autho- 
= = And as Reaſon, ſo the Practice of the World 
h teaches us to look upon the King's as a publick 
co gh! : The whole Society of the Subjects, taken in 
sv Contradiſtin&ion to him, are only a Multitude of fo 
many private Perſons or Families; conſidered as 
1 Tunited in him, they make one publick Perſon, or 
dll Body Politick, His Authority derived to others act- 
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ing under him, makes them of private publick Per. 
fons, or Corporations; but in himſelf tis“ treaſon. 
able to diſtinguiſh between his politick and perſonal 
Capacity; and therefore the Law cannot conſider 
him as a private, but publick Perſon: And if ſo, then 
his Right cannot be conſidered as a private, but 
publick Right. And I need not repeat what I have 
alledged from the Roman Forms or Scripture- Expreſ- 
ſions, to confirm this Notion. 

2. The Dzſcourſe allows, that any private Right 
may be ſet aſide for the publick Safety, I would 
alk therefore, Whether to prevent the Ruin of the 
King and Nation by a Faction or incenſed Rabble, 

| an innocent Subject may be ſacrificed to appeaſe their 
John xi. Fury, by that Rule of the High-prieſt, I is expe- 
50. dient that one Man die for the People, and that the 
. wwhole Nation periſh not? If the Anſwer be in the 
Negative, then an Obligation not to take away the 

Life of any innocent Perſon is not void, tho? incon- 

ſiſtent with the publick Safety of both King and Peo- 

ple; much leſs can the Obligation of the Subjects 

not to ſtand by any Man againſt the ſacred Perſon 

of their Sovereign, be looked upon as void, becauſe 
inconſiſtent with the Safety of the People only. l 

I would aſk farther, Whether the Eſtate of a 
private Perſon can in Juſtice be taken from him for 
the publick Safety, except either it be forfeited by his 
own Crime, or he have a Conſideration out of the 
Publick for his Loſs, ſo that the reſt of his Fellow- 

Subjects ſhare with him in it; or, laſtly, his parti- 

— cular Tenure is upon ſome ſuch Condition? If the 
Anſwer be in the Negalive, then a Right to a pri- 

vate Eſtate is not to be violated for the publick 

Good; much leſs can the King's Royal Dignity and 

Eſtate be made over without his Conſent for the 

People's Safety, except the King may forfeit it as a 


| 8 * ; _ Coke, Calvin's Caſe, f. 10. 
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minal, or the People ſhare with him in his Loſs 
en they make him a Beggar to preſerve or ad- 
ce their own Fortunes, or he is only 'Tenant at 


Vor by Courteſy, to ſurrender when it 1s for the 


n pple*s Intereſt, — 
it >. The Diſcourſe makes no Diſtinction betwee 

7e nos obeying the King ſo far as to be his Inſt ru- 
. nts in the Violation of the Rights of the People, 


| our depriving the King of his Right, or joining 
keep him out of it, thereby to preſerve the People 


hts, when either the King de jure invades the 
„of the People, or a King de facto has invaded 
Rigbt of the King de jure, and the People, to 
„ heir Rights, are required by the King de facto 
at themſelves under his Protection, and to ſwear 
riance to him. Theſe two Things are widely 


co be the [n/iruments of a Tyrant in fubverting 


= J 
Rights of his People, and yet they may oblige 
ts Noot to be ixſtrumental or acceſſory to a Faction or 


Ver in depriving our King of his Right, or keep- 


be Martyrs for our King, if the Faction or 
rper will have either our Allegiance, or our 
gas; as in the other Caſe we muſt be Martyrs for 


is People, if a Tyrant will either take away our 
c e,, or oblige us to /erve under him in depriving 
innocent Subjets of their Lives, Liberties, or 
- ates. 5 Na 

ec . To come to the Inſtances in the Diſconr/e to 
. ve that the Right of a third Perſon, and an Oath 
ee to him, is null and void, if inconſiſtent with 


publick Good; and they are theſe: 


publitk Good, 
o g. The 


the peaceable and quiet Enjoyment of their 


rent; for our Oaths of Allegiance do not oblige 


him from it: So that, in this Caſe, we muſt die, 


. The Caſe of an Oath annexed to a Contract 
t is made null by a former Lato, on account of 
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Kingdom. 


it voids for the Benefit of the Party contracting, a 


former does not oblige, tho? an Oath annexed to Hi 


for the publick Good, then the Oath is not obig 
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. 2, The Caſe of the King of Hungary's confin 
ing by Oath his Aienations of the Rights of! 


3. The Caſe of an Oath of Secrecy to the Proj 
dice of a third Perſon, or the Publick. 

Firſt, The Caſe of an Oath annexed to a Cullf 
tract that is made null by a former Law for the a 
lick Good. Of this Caſe the Di/courſe ſpeaks befon 
p- 4. where it alledges it as an Inſtance to pron 
that an Oath is acceſſory, and does not oblige whe 
the Contract or Promiſe, to which it is annexed, 
not obligatory : And in Anſwer to it I have ſhewlfi 
the Difference between theſe Contracts which . 
Law voids for the publick Good, and thoſe wii 


have given the Reaſon why an Oath annexed toi 


latter does. Moſt of the Authorities in the Diſcai 
here relate to this Caſe (viz. the Quotations out Wl 
Zoefius, the Text of the Civil Law, and the Caſul 
Sybeefter, Bonacina, and Suarez ; Popiſb Caſuiſts, nel 
ledged in Anſwer to the Teſtimonies of our Divi 

in a Caſe where the Right of Kings is concern 
and they prove no more than this, That if an C 
be annexed to a Contract which the Law makes voi 


tory. The Diſcourſe tells us, Sylveſter ſays round 
That an Oath doth not bind againſt the public Goo ii 
the firſt Place; but if it be for a private Benefit pi 
cipally, and conſequentiatly for the Publick, then i 
Oath bolds : But Sylveſter ſays only, * That u. 
Law or Statute, is founded upon the publick Good ii 
the firſt Place, then the Oath doth not bind; Wa 
when a Law is founded principally upon a privis 
Good, and conſequentially and ſecondarily upon the p 
lick Good, then the Oath does bind: So that he mul 


* Sum. v. Juramentum 4. n. 16. A 
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e be conceived to allow, that an Oath is void when 
Wc Perſon that takes it judges it to be againſt the 
ick Good, but when the Law judges it to be ſo, 

d declares the Contract, to which it is annexed, to 
void upon that Account. 


nis therefore being the State of the Caſe, it 
f | Il not be difficult to ſhew that the Argument drawn 
efon 


om it is inſufficient to prove any Thing to the Pur- 
ee of the Diſcourſe. For £ 

1. Not to mention that this Caſe relates to Oaths 
nexed to Contracts between private Suljects, and 
ent to Oaths of the Subjects to their King; not, I 
. to inſiſt upon this, it relates to Oaths, the Per- 
vn: mance whereof is an Injury to the Rights of the 
, i 1low-Subje&ts of the Perſons contracting, or of 
e Community. And if the former Oaths of Al- 


o eiance be ſuch as cannot in any wiſe ever be per- 
can rmed without an Injury to the Rights of the Na- 
ut Won, then this Argument is to the Purpoſe: For 
/u Man's Right can oblige me to do another Man 
ts, jury. But there is a great.deal of Difference 


tween a Subject's 4%½iſting the King in the Violation 
rn Subverſion of the People's Rights, and his not giv- 
1 the King's Right, nor engaging himſelf to act 
vai 4:11 it for the People's Safety: As much Differ- 
eee, as there is between my 2ffjting my Father in 
nd e Lilling of the reſt of his Children, and my not 
ing my Father to preſerve the reſt of his Chil- 
ren. Indeed the Argument is rather to be retorted 
pon the Di ſcourſe; fer an Oath of Allegiance is 
ot againſt the People's Right, but made to ſecure 
e King's Right : If therefore I cannot violate any 
e', Right, tho? not ſworn to, for the Good of 
ie Ang, much leſs can I violate the King's Right, 
hich I am worn to, for the Good of his Subjects. 
But it may be ſaid every Subject is obliged not 
nly not 10 violate, but to preſerve his Fellow-Sub- 
ts Rights againſt al! Per/ons whatſoever. Shew 
| me 


as, otherwiſe they would have no Reaſon to 
ie the renouncing of them. | 

This Caſe relates to an Oath which is void be- 
e it is repugnant to the publick Good, not as either 
ty contracting conceives, or pretends to conceive it 
de repugnant to the publick Good, but as it is 
red to be ſo by a former Law: So that to apply 
to the former Oaths, it muſt not be argued that 
are void becauſe repugnant to the publick Good 
e Opinion of the Perſons that took theſe Oaths, 
ome Law muſt be produced, adjudging that the 
er Oaths are to be looked upon as invalid on. 
nt of the publick Good, of which the Laws 


ich the Standard. And if there be no ſuch Larp, 
ung there is no Ground for the Subjects to look 
y their former Oaths as void on account of the 
H 


6 Good; but, on the contrary, if there be Laws 
Wiring the Subjefts both to fate and Keep theſe 
s, and the Laws are the Standard of the publick 
then the Subjects are to look upon themſelves 
iged, on account of the publick Good, both to 


ef and keep them. | | 

All that can be inferred from the Authorities 
Am ged in this Caſe is only, That no Contract or 
aun can be valid againſt the legal Right of the 


ck; for that is meant by the publick Good de- 
| by Law. So the Text of the civil Law ſays 
Sly?, Jus Publicum privatorum pactis mulari 
Pott, The publick Right cannot be changed by 
üg Contracts of particular Perſons ; as the Diſcourſe 
710 es and renders it. And if fo, then this cannot 
an be ade an Argument for the ſetting afide any pri- 
o th WE Right as repugnant to the publick ; for the pub- 
and private Right can never come into Compe-. 
{cd br. The publick Right is that which the Pub- 


b i Wor Community has by Law, and a private Right 
wal f 
ormer 2H. L. 2. T. 14 


* 
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Right of the one to the Injury of the other. 


(78) 
is that which any private Perſon has by Law : Ny 
if theſe two could ever come into Competition, th 
the Law might ſettle two contradictory Rights, ul 
the ſame Rights might be for and againſt Lal 
which is to make the Law contradict i!/elf. if 
cordingly, therefore, we find the Diſcourſe itſelf oi 
ſerve, in the Cloſe of this Argument, That the N 
ſons whoſe Teſtimonies it alledges never put the Caf 
a Right in a third Perſon and a publick Good ſtant 
in Competition, and therefore they do not reach iff 
preſent Caſe : For, meaning by publick Good the 
gal publick Right of a Nation, how can they put 


Caſe of one legal Right ſtanding in Competition in h 
another; which is the ſame as if they ſhould (loyal 
pole the Law to ſtand in Competition with itſelf? . 5 
Which is farther clear, if we confider that Light 
very ſame Caſuiſts determine, That an Oath dai {ct 
oblige againſt the Right of a third Perſon, This eopl 
Diſcourſe itſelf obſerves, and that they of ten put e 
two Rules together, That an Oath is not oblgu e . 
againſt the publick Good, and That it is not obigu 7 
againſt the Right of a third Perſon. But the ng « 
courſe concludes from thence, That the Rigi 
third Perſon is not to be taken as diſtin? from the pl thir 
lick Good: For if it be inconſiſtent with it, at a 
no Ground to ſet up a perſonal Intereſt againſt a 
neral Good. Now this is to make one Rule c tor y 
di? the other, whereas by publick Good we ar 7 
underſtand the legal publick Right of a Nation; ul far 
then that and the legal Right of a third Perſona Ani 
not interfere, or be inconſiſtent with one anotꝭ 
So that there will be no Neceſſity to ſay, that if 8K Hon 
Right of a third Perſon be inconſiſtent with . 
publick Right, it may be ſet aſide, becauſe it 
never be inconſiſtent with it; nor can the Low H 
inconſiſtent with itſelf as to require me to act for i 0 


- 
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To conclude z the rei ror dee in the Diſcourſe 
that it makes the legal Right of the People in a 
onarchy, and their common Good and Safety, one 
d the ſame; which cannot be, unleſs the Lato 
ve them a Right to uſe any kind of Means that are 
ecceſſary for their Good and Safety. The Law may 
ake the King unaccountable and irrefiftible, and if it 
des, then it can give the People no Rigbt to reſiſt 
ir Prince, or call him to Account, tho? their Safety 
ould require it. And the Law may give the King 
abſolute indefegſible Right and Title to his Crown 
d Royal Eſtate; and if it does, then the People 
n have no Right to give away his Crown and 

= oyal Eſtate, tho' their own Safety depends upon 

So that it appears there may be an Oath to the 
Mght of a third Perſon in this Caſe, which cannot 

ſet aſide for the publick Good and Safety of the 

zeople; and whether it is ſo in the Caſe of the 

rmer Oaths, the Law, which is the Standard of 
e publick Good, is to determine. | . 
Te other two Caſes in the Diſcourſe, viz. of the p. 10. 
ng of Hungary's Oath againſt the Rights of bis 
ngdom, and an Oath of Secrecy againſt the Right of 
third Perſon or the Publick, prove no more than 
at an Oath cannot bind a Man to the doing of an 
ur: And if the former Oaths cannot be obli- 
tory without binding the Perſons that took them 
WD jure the Right of à third Perſon, or the Publick 
far it muſt be granted that they ceaſe 10 oblige. 

And ſo I have conſidered the Anſwer of the Di/- 
purſe to the firſk and ſecond Difficulty, out of the 
Viſtory of Paſſtve Obedience: Only it adds, ex abun- 
anti, under the ſecond Difficulty, that if he that p. 12 
ath ſworn Allegiance to bis Sovereign, and thereby ge 
ound himſelf to maintain the Right, Power, and Au- 
bority of bis ſaid Sovereign, cannot, by à ſecond Oath, 
lied to do ought that may tend lo the Infringement 

vereof, which is the Difficulty urged from Biſhop 
| 49 


"_ 
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Hall ; the Diſcourſe does noi ſee how it is confiſin 


| 2, 
with the former Oath to continue under the Protein prop, 
of the preſent Government, or to enjoy the Benet of © 
ihe Laws, or to take out a Writ in their Names, ay T 
more then to pray for them; the-one bring the own as. p 
their Authority as much as the other, | Which make the 0 
the Diſcourſe a very incompetent Caſuiſt in this Point of t! 
if it cannot ſee. the Difference between living a puBli 
br eathing under a. ſuppoſed unlawful Authority, and 1 fore, 
taking an Oath of Allegiance to it: For the vey cour/ 
Queſtion, How far an uſurped Authority may be ſub For 
mitted to, ſuppoſes it may in ſome Degree be ſub 1ick C 
mitted to, without owning it to be a juſt and law 70 04 
Authority, And I would willingly know how th: are 
Diſcourſe would have determined the Caſe und cal 
Oliver Cromwell, under whom many eminenth AM 7dee. 
learned and pious Perſons lived and breathed, aon a 
enjoyed the Benefit of that Uſurper*s Protection a are t 
Laws, and ſome of them perhaps ſued out a H Dablic 
under his Name, and yet were not conſcious to then void, 

ſelves of ever owning or recognizing any laufi our /: 
Authority but that of their exiled Sovereign King trans! 
Charles II. IR | Nat las 
The third Difficulty is, That the Perſon who hui to be 
the Right bath given no Reltaſe : And it is urge if the 
from Dr. Hammond's Words, touching the Caſe fer it. 
the Jets Submiſſion to Tiberius Ceſar, which ous Tt 
bleſſed Saviour both allows and requires them to do tively 
To give a Solution to this Difficulty, the Di/couWllf per J 
propounds firſt, to conſider how far a Diſcharg: i legian 
neceſſary from the. Perſon concerned in our Caſe ; and car 
then to examine the Caſe of Tiberius. the R 
For the Diſcharge of the Perſon concerned, that te mit o 
Diſcourſe declares to be unneceſſary upon two Grounds: a . 
1. Becauſe without this Diſcharge the Obligain i But 
of the Oaths ceaſes, if the Grounds ceaſe vubereupu Point 
they were made, and from which they bad their Fore ap re t 
40 oblige. 4 | | 3 udge. 


2. Becaul 
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2. Becauſe the three Eſtates of the Realm are the 
proper Judge whether the Grounds of the Obligation 
of our Oaths of Allegiance ceaje, or not. | 
The former, I ſuppoſe, the Diſcourſe looks upon 
as. proved already in what it has ſaid to ſhew that 
the Ground, and conſequently the Rule and Meaſure 

ot the Obligation of Oaths of Allegiance, is the 
bublick Good. And indeed, as I have obſerved be- 
fore, it might have been all omitted, and the Dy/- 
courſe might as well have begun here at the 13" Page. 

For if the three Eftates are the Fudge when the pub- 
lick Good requires that the Oaths of Allegiance ceaſe 
b oblige ; then, except they adjudge it, the Subjects 
care not to look upon their Oaths of Allegiance as 
cCeaſing to oblige; and when the Three Eftates do ad- 
iacge, that the Oaths of Allegiance ceaſe to oblige 
on account of the publick Good, then the Subjects 
are to look upon their Oaths as void, whether the 
Vablick Good truly and really requires them to be 
void, or no: And fo the Reſult of all that the D:/- 
(curſe has ſaid to prove, that our Allegiance may be 
transferred when the public Good requires it, comes 
Hat laſt to no more than this, That our Allegiance is 
to be transferred (whether for the public Good or no) 
; 4 the Three Eſtates of the Realm require us to tranſ- 
er it, | | 
The Diſcourſe indeed does not clearly and poſi- 
tively aſſert, that the Three Eſtates are the ſole pro- 
per Judge when the publick Good requires our Al- 
legiance to be transferred; but only, that no parti- 

cular Perſon is ſo fit to judge as the Three Eſtates of 
the Realm; which Words (as I obſerved before) ad- 
mit of this Senſe, That a particular Perſon may be 
a fit Fudge, but the Three Eſtates are a fitter Fudge. 
But we muſt come to ſome poſitive Reſolution in a 
Point of ſo great Moment; either the Three Eſtates 
are the /ole Judge, or particular Perſons are to 
udge, as well as the Ton Eſtates of the Realm: 

If 
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If the latter, then the Judgment of the ye 


Eſtates that our Allegiance is to be transferred, i 
not of ſufficient Authority, if the Subjects, in their 


Judgment of private Diſcretion, ſee it not to be for 
the publick Good; and fo the publick Good, in Opp. 
ſition to the Judgment of the Three Eftates, | is to be 
i the Rule of their Allegiance : If the former, then 
| the Judgment of the Three Eſtates is of Authority 
_ ſufficient to conclude the Subjects under an Obl. 
gation to transfer their Allegiance, tho* they ſee i 
not to be for the publick Good in their own priv 
Judgment; ; and ſo the Judgment of the Tο²¾öhoſen 
Eſtates is to be the Rule of their Allegiance, in O aded 
Poſition to the public Good : It appears, therefor, Crown 
how far theſe wo Principles in the Diſcourſe, T be 1 
the publick Good is the Meaſure of our Allegiance, a 
That the Eſtates of the Realm are the Fudge of pu. 
lick Good, are admirably helpful and agreeable the om 

to the other. 3 
But to prove that the Eſtates of the Realm al 
the proper Judge when Allegiance is to be cer 1 
ferred, the Diſcourſe propounds to make appeal 
from ſeveral remarkable Inſtances in our Hiſtories ui q 
P. 13. Parliament Records, <** That when a Diſpute hull 
« happened about the Right of Succeſſion, and to whnWance: 
 ©©. the Oaths of Allegiance were to be made, the wm_ 5 
« Eſtates have looked upon it as their proper Right, 
« limit the Succeſſion, and to determine the Oath: 
The Inſtances alledged, for the Proof of this P. ” 
poſition, are of two Kinds; f 
1. Of ſeveral Kings depoſed by the Britons M 
Saxons, and others choſen in their Room. pon. 
2. Of the Alterations of the Succeſſion both in [if 
| Saxon and Norman Times. Firſt, Of ſeveral Knoll Vern 
- | depoſed by the Britons and Saxons, and other King Noms 
| choſen into their Room. Theſe Inſtances ſeem tobe 
elected and culled out, as moſt parallel to a ceriuiſ 


ru ad — I, of Portigern, who was deſerted U | 
: 4 
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„ne great Men of the Nation for entering into a ſe- 
5 ret League to bring over the Saxons; and Vortimer 


hoſen in his Room. 2. Of Sigebert, who was 
rt complained of for Miſ government and changing 


8 be Laws, and then, he perſiſting in bis Way, a 
be onvention of the Nobility and the whole People met, 
cn nd declared themſelves free from Allegiance to him, 
h nd choſe Kineulfus. 3. Of Beornredus, who was 
lt 


not of the Eſtates or Repreſentatives, ' but) of 
every Man in his Kingdom, andOffa, their General, 


! hoſen King. 4. Of Aibelulpbus, who was ex- 
ed for deſigning to ſet afide the right Heir of the 
+ rown, and making an illegal Choice of a Queen; 
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d reſtored only upon Terms of ſharing his Kingdom 
th bis Son. | | 


uh. 3 L call theſe, Inſtances of depging Kings, and che3- 
oe others in their Room; but the Diſcourſe muſt 


t be thought to deſign them for that Purpoſe, 
rt only to prove, That when a Diſpute hath hap- 
nd, 4% whom the Oaths of Allegiance were to be 
ae, the Eſtates of the Realm have looked upon it as 
eir proper Right to determine the Oaths, This is 


alc Propgſition laid down to be proved by theſe In- 
vn WW ances ; and therefore, to do Juſtice to the Di/- 
auß ure, this muſt be the Concluſion to be drawn from 


em. For Inſtance, upon Vortigern's entering into 
We /ecret League, preſently the Nation fell into a 
oute to whom the Oaths of Allegiance were to be 

ae, and the great Men aſſembled upon it, and 
ermined the Oatbs from him to Vortimer. So, 
pon Sigebert's perſſſting in Miſg overnment after 


the Xx omplaint made of him, and upon Beornredus's not 
ing over ning by Law, there aroſe a Diſpute in the King- 
ing Woms of Mercia and the Weſt Saxons, io whom the 
1.) Wl 15 „ „ 
a © Convenerant ad unum omnes tam nebiles quàm gnobile i 
1a. Veſt A. 758. 8 e : 
thei G 
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et Ade for not governing by Law by a Convention P. 14: 
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Oaths were to be made, and the whole Xing 
came together, and determined the Oaths from 9. 
gebert to Kineulpbus, and from Beornredus to O 


So likewiſe in Abelulphus's Caſe, upon a Di/jpuiM 
to whom the Oaths were to be made, the Eſtates mu 
and determined the Oaths from him to his Son, ani 
after, upon a Treaty between them, they deter nini a! 
Half of the Oatbs back again from his Son to him. 3 : 
This, I fay, is to be concluded from theſe I» 
ſtances, becauſe this was the Point laid down to H Lu 
pond by them; and not, that the Eſtates of th 
ealm looked upon it as their Right to depoſe avi 
of theſe Kings for a ſecret League, Miſgovernmn,al 
&c. becauſe, for the Diſcourſe to aſſert that, wou 
imply @ renouncing of the Doctrine of Paſſive 0, 


dience, and aſſerting the Lawfulneſs of Reſiſtan, bis 
againſt both which the Di/cour/e proteſted ſolemn uſt | 
before (p. 8.) and declares again (p. 18.) that it den 
not go about by theſe Inſtances to ſet up the Power e pr 
the People over Kings, nor to undermine the Monarch heſe 
(p. 19.) yet it allows them, in theſe Inſtances, ul de 
have a Power 10 diſcharge themſelves ſrom their Al ; B. 
giance, to declare themſelves free from it, to ſet ui 2525 
a King from the Government, to exclude him from tif =_ el 
A bole or Half of his Kingdom, and a Poteer in ge. 3 _* 
neral 10 transfer their Allegiance «when the Laws «i * 
openly Broten: And this looks like a Power of 1-8 
fiſting and depaſing a King, however it be cloakeif * 
under the Diſguiſe of a Power only to determine u þ 1 
| Oaths, upon a Diſpute ariſing in the Nation, to «a 1 * " 
they are to be mad}. 6 
From theſe Inſtances of deter mining the mm 1 , 
from one King to another, the Diſcourſe proceeds 0B I 
the other Kind, viz. the. Inſtances of altering no! 
Succyffion. Now theſe alſo, if we conſider the Pont 0 
laid down to be proved by them, ought to pro 0 : 


no more than this, That when a Diſpute hath bab. 
pened about the Right of Succeſſion, the Eftates i 


1 2 1 i 
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Realm have looked on it as their proper Right to 
WE; be Succeſſion. But they prove, not a Power in 
e Eſtates to determine a Diſpute between two Per- 
Ins pretending to the Right of Succeſſion, but a 
oer to % any Perſon afide who had a known and 
onbted Right, and to elect one that had no Colour 


1 ppoſed that there was any ſuch Thing as a Di/- 
, to whom the Right of Succeſſion belonged, whe- 
er to Ahbe/tan Edward the Elder's Baſtard Son, or 


4 1 a Right to ſucceed. This, I fay, the Inſtances 

n. Move, if they prove any Thing: For they prove 

na. a Power in the Eftates to exclude a King's larv- 

ov [ Iſſue, and to place his natural Son in the Throne ; 

ein the firſt Inſtance of Al belſtan, whom the Dy/- 

ne makes illegitimate. Now here it cannot be 
3 


1 his legitimate Iſſue : And therefore the Eſtates 
an» proceed here, if upon any Ground of Right, 


pon their own Authority, to ele one that could 
t pretend any Title to the Succeſſion. Secondly, 
heſe Inſtances prove a Power in the Eſtates to ſet 
de the Children of a deceaſed King, and crown 

Brother, as in the Caſe of Eared's ſucceeding 
fore his Nephews Edwin and Edgar, to exclude 
te eldeſt Son from the Succeſſion after his Father's 
eath, and admit his younger Brother to the Crown; 
in the Diſpute between Edgar's two Sons, Edward 
bd Erhelred : To reject the Son of their deceaſed 
ing, and elect a foreign Prince; as in the Caſe of 
tbelred's Son and Canutus the Dane. And in all 
eſe Inftances we cannot ſuppoſe there was any Di/- 
ie about the Right of Succ:ſſiom, whether it be- 
Wpnged to the Children of a deczaſed King or to his 
ether, to the eldeſt or the younger Son, to the Son 
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as t0 | ; 
. the King deceaſed or to a foreign Prince: Here, 


no had the Right of Succeflion was evident and in- 
alable, and therefore theſe Inftances muſt prove, 


= any Thing, a Power in the Eſtates of the Realm 
FP ff. ide ibe Right of Succeſſion by their own 
Z G 3 | Eledtion 


Election of a Perſon who had no Right or Title uf 


_ tween the two Sons of Edgar a Diſpute (not abo 


| - 
' 
| 
| 
| 
| 
| 
i 
f 
' 


ſucceed. 1 
Accordingly, the Diſcourſe calls the Diſpute b. 


33 


the Right of Succeſſion, but) about their Electia; 
the Mother of the younger Son Erhelred havig 
made a ſtrong Party in the Kingdom to get her om 
Son elected, contrary to both the Right of Succeſulil 
and his Father's Will. And the Diſcourſe ſays fu. 
ther about it (out of Florent. Wigorn.) That bn 
was great Contention among the great Men about th 
Choice of the King. And in the Caſe betwen 
Ethelred's Son and Canutus the Dane, the Diſco 
ſays the Nobility and People were divided, fome chu 
fing Canutus the Dane, and fwearing Allegiance vi 
bim, others to Edmond the Son of Ethelred. Au 
the Diſcourſe makes Athelſtan ſet up as fit for Buſi 
and not as having a Right to ſucceed in ExcluſulM 
of his Father's legitimate Iſſue. And Eared up 
the ſame Account, becauſe his Nephews were uni 
to govern by reaſon of their being under Age. vl 
that theſe Inſtances cannot be brought to prove: 
Power in the Eſtates of determining, upon a Diſpui 
who was to be looked upon as the right Heir, but 
Power of excluding the right Heir, and ele#ing ay 
other in his Room. 2 
However, the Diſcourſe would not be underſtoo or ” 
to go about to prove by theſe Inſtances, hat iii 
Monarchy is not bereditary, or that it is not 4 iii 
and ſucceſſrue Monarchy in ordinary Coutſe ; tho 1 
allows that the Eſtates of the Realm have a Pon! 
to alter the Succeſſion as often as they pleaſe, by 
cluding the known and undoubted Heir, and electiu 
either his Uncle, or his younger Brother, or a Baftari, i An 
or an Alien, into his Room. And in this Senſe 1 
conceive the Patrons of the Bill of Excluſion, and 
the Brief Hiſtory of the Succeſſion publiſhed to pro 
mote that Bill, nay, and Father Parſons himſelf K : 


3 
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is Dolman, will not ſtick to affirm that our Monarchy 
hereditary ; viz. that it is a ſucceſſive Monarchy in 
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e be. dinary Courſe, only ſo, that the Eſtates of the 
bon Realm may exclude him that has the Right of Suc- 
Jin; eſſion, and ele another, as often as they pleaſe ; 
vin Wor the Proof whereof Father Par/ons himſelf al- 
- on edges the very /ame Inſtances out of our Hiſtories, 
cen nd all that come after him, the Brief Hiftory of the 
s fa. WS zccefionn, and the Diſcourſe, plough with his Heifer. 

tn But the Diſcourſe allows the Monarchy to be 41. 


1: as hereditary, except only where the Right of Suc- 
wer /n and the publick Good 7nterfere, i. e. where 
com bere is a natural or moral Incapacity in the Perſon 
ch. hat ſhould ſucceed. But yet the Eftates of the 
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calm are to judge where the Right of Succeſſion is 
Inconſiſtent with the public Good, and when there is 


fre natural or moral Incapacity in the right Heir of the I 
ufa Crown; and therefore, whenever they adjudge it, 
up t is the ſame in Law to the 3 whether it 
unt cally be ſo, or not. So that the Reſult of all will 
be. that our Monarchy is hereditary and ſucceſſive in 
ove: 87 4inary Courſe, except only that it may be elective 
au; every Reign, if the Eſtates of the Realm pleaſe, if 
but: they diſcover either a natural or moral Incapacity in 
che right Heir of the Crown, and ele# another in 


3 his Room whom they judge to have a better natural 
or moral Capacity. And this I conceive the Hiſtory 


i Succeſſion, and Dolman too, will eaſily grant; 
u who have not the Face to ſay that the Eſtates ma 

ho alter the Succeſſion where it is not for the publick 
o. Good, but then they make them (and not the Suc- 
y ceſſer, or his Party) the proper Fudges, when the 
n Night of Succeſſion and the publick Good interfere : 
Par, And fo the Succeſſor muſt be content to be excluded, 
nſe if they adjudge it to be for the publick Good, whether 

audit really is ſo or not. | | 


— Beſides, the Diſcourſe tells us afterwards, that a p. zo. 
King de jure in Fadi, is one whoſe Right is owned 
e 4 and 


P. 16. 


and recognized by the 4 of the Realm; fo tha ir 
tho! he is the right Heir of the Crown, yet, till H] 
Right is owned, he is not in Poſſeſſion ; and if he bi 
not in Poſſeſſion then, by our modern Law, TreaM 
does not lie againſt him, nor is the Subject's 41.8. 
zance due to him. And if fo, then, tho? our Mx. 
narchy be hereditary and ſucceſſive, yet the righ 6 
Heir is never the nearer, except his Right be ov 
by the Eſtates; and they may, inſtead of ownin 


him, el-# another : So that his Right of Succeſu 


ſtands kim in very little ſtead, except he be in Effi 
elected. and come in, as Richard III. did, both ) u 
of Inheritance and lawful Election, as the Perſon 1 
whom it belongeth by Right of Inheritance to be choſen, ih 
And if this be ihe Power of the Eſtates by te 
Principles of the Diſcourſe, viz. to exclude or ei 
whom they pleaſe, and not only to determine a DV 
pute about the Right of Succeſſion ; then it is not «Mi 
much Purpoſe x the Diſcourſe infiſts here vp 
the Niceties of Titles, as a Reaſon why Men's ( 
ſciences ſhould not be ſtrictiy Oaths of All. gi 
to the right Heir in a lineal Succeſſion. For tho WW *f 
may ſeem plauſible where there is a perplexed D 
pute (and 1 in that Regard I ſhall conſider the Diff · 
culty in another Place) yet it comes not up to the 
Point, as it is argued here from theſe Inſtances. It 
is as if J ſhould argue thus, There may be ver 
great Niceties in a Diſpute about the Right of 80. 
ceſſion to the Crown; as for Inſtance, bet ber Ed. 
mund Ironfide*'s Mother was married to his Tat 
Ethelred: Therefore Athe/fton, a known Baſtard (ni 
the Opinion of the Di/cour/e) whoſe Mother ws WW tha 
certainly nat married to Eatuard the Elder, might be 
elected King of England, in Excluſion of his Fathers Wl 
Jegitimate Iſſue. So 2gam; there may be great Nic 
lies in a Diſpute about the lineal and — Succeſſion; 
therefore the Uncle, in a lineal Succrſſion, may be 
een before his elder en ons, as + 
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hat WC ſe of Edred; and the younger Brother may be pre- 
| eerred before the older, as in the Difpute between 
e agar's Sons, to avoid perplexing the Conſciences 
orf the Subjects with the Niceties of that Diſpute 3 
nd laftly, Canutus the Dane, an unjuſt Invader of the 
Vo ingdom, may be preferred before the Son of Ethel- 
ed, he natural King of England of the Line of the 


gs, as Matthew of Weſtminſter calls him: Becauſe 
Ytherwiſe the Conſciences of the Subjects might have 


n |. been perplexed if they had been ſtridly bid in the Obli- 
tied BW ion of their Oaths to à lineal and legal Succeſſion. 


And thus much was neceflary to be ſaid in order 


to diſcover what the Diſcourſe is proving here; and 
ln, upon the Whole it appears, that it propounded at 
tie art only to prove, That when a Diſpute hath hap- 
ele bened about ' the Right of Succeſſion, and to whom the 
Wl TO. of Allegiance were to be made, the Eſtates of the 
ot Realm have looked upon it as their proper Right to li- 
pon it the Succeſſion, and determine the Oaths ; thereby, 
CW ſuppoſe, to ſatisfy the Conſciences of the Subjects 
on BS ſuch perplexed Diſputes. But in the Proſecution 
' tho of the Argument the Diſcour/e concludes a great 
Deal more, viz. That the Eſtates of the Realm have 
"uti Power to depoſe a King for Miſcovernment, and to 
) the Wexc/ude the next Heir of the Crown for a natural or 
„oral Incapacity, and, in general, to diſpoſe of the 


4 preſent King's or the Succeſſor's Right to whom they 
7c o/c, i. e. as they ſhall think moſt requiſite for the 


Ed. bt Good. Vet, after all, leſt the Diſcourſe ſhould 
abe be miſ-interpreted, it tells us, that it does not go 


4 about to ſet up the Power of the People over Kings, 
that 7 does not go about to undermin? the Monarc hy, 


it be chat it takes ours to be a true Original Monarchy, nay, 
herz; BS far (ber, it does not flick to affirm, That the Monarchy 
Vet. 5 hereditary, | — Nee 
on; BR 1 need not add that this Way of arguing is no 
Fs more agreeable to the Sale of the Controverſy (p. 9.) 
| 


about the Lawfulneſs of 1akivg the preſent Oaths as 
mp to 


to a King de fatto. For to argue, that the Eſtate; 
of the Realm may legally depoſe the King, and «;. 
clude the right Heir of the Crown, and ele# anothet Ml 
Perſon in their Room, proves that the Perſon if 
elected by the Authority of the Eſtates becomes not 
only King de facto, but King de jure, not only th. 
King in Poſſeſſion, but the rightful and lawful King, Wn 
and ſo the Oaths may be taken to him as ſuch, ani WP rivil 
not only as to a King de faclvo. 1 ioht 
But however, if the Inſtances 2 in the ame 
Diſcourſe are ſufficient to prove, that the Eſtates have nis el. 
ſuch a Power, to depoſe the King, exclude the rigit Wh coin 
Heir, and to place another Perſon in the Throw; Wncap 
then it follows, that the Subjects are to transfer tber 2. 
Allegiance from the Perſons depoſed or excluded, the 
the Perſon who is placed in the Throne by the C. as th 
ſent of the Eſtates : This therefore is next to be en een 
quired, Whether the [ſtances alledged in the Di. WWdenc: 
courſe are ſufficient to prove that the Eſtates hav: Car. 
ſuch a Power. x YM 
And here it appears that the Diſcourſe takes it for of K 
granted, That if the Eſtates had ſuch a Power ii exclu. 
| thoſe Times from whence theſe Inftances are pro- 
duced, they have it now; 1. e. that the preſent (n. 
| fiitution of the Government is the ſame as it was u 
the Beginning of the Norman, and in the Saxon, nay, Wl 
even in the Britiſh Times. Now this is more tha 
can be allowed, except there may be ſufficient Proof 
made of it. For | 1 
1. The very Inſtances alledged in the Di/cour/: 
ſhew the contrary. For if they are good Evidence i 
of our former and preſent Conſtitution, then, by ou 
preſent Conſtitution, 1. The King's natural Son mij 
elected, to the Exclufion of his legitimate Iſſue, 
or the next Heir; fo that the Duke of Monmoul i 
might have been the lawful King, if the Nobility and 
the Commons had thought fit to ele him. 2. In 
caſe of the Minority of the King's Children 2 FT 
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es F Realm need not be governed by a Protector, but 
*. ne deceaſed King's Brother may be made King: So 


hat Henry VI. and Edward VI. had very great 


on Favour ſhewed them that they were not ſet afide, 
ot Wand Richard III. was very far from being an Uſurper. 
* 


. The younger Son may be elected in Excluſion of 
he eller, and then the Nation did not know their 
Privilege in the Time of Queen Mary, whom they 
right have ſet aſide and choſen her Siſter, by the 
ame Authority as Edgar was ſet up in the Room of 
is elder Brother Edwin, becauſe Edwin in commiſſo 


it BT co imine inſipienter egit, i. e. was found under a moral 
0; Iicapacity; and fo was Queen Mary. | | 
7 2. There ſeems to be plain Evidence, that tho? 
tothe former Conſtitution might be ſuppoſed to be ſuch 


s the Diſcourſe would prove it, yet of late it has 
een altered: As appears, to bring no more Evi- 
eences of it, from the Stat. 13 Car. II. c. 6. 14 
Cr. II. c. 3. as to the Power of the Eſtates to 
8:7: the King; and from the A# of Recognition 
f King James I. as to the Power of the Eſtates to 
erclude the right Heir of the Crown: For theſe As 
do expreſly declare, that the Eftates of the Realm 
ave not now any ſuch Power. The former declares, 
That 50h or either Houſes of Parliament cannot nor 


ay, aro fully may raiſe or levy any War, offenſive or defen- 
han ve, againſt bis Majeſty, bis Heirs and lawful Suc- 


cars; which therefore utterly diveſts the Eftates 
of the Realm of any Power of reſiſting the King 
from henceforth, ſuppoſing that they might have 
4 | had ſuch a Power by the Conſtitution Before; tho? 


ce 

our the fame Act declares this to be, and ever to have 
nay RE Seen, the fundamental Law of the Realm. Neither 
ve, can this be evaded by ſaying, that that Parliament 
had no Authority to give away the Power of the 
nd People to rg a King that ſhould invade their Rights 
and Liberties. For, 1. They gave away a Power 
the which is ſuppoſed to be lodged in them, and not in 


3 the 
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the People. 2. The whole Nation may be ſaid q ö 
have confirmed and ratified their Act, inaſmuch u 
every Perſon in the Church, the Militia, and Cir. 
porations, has for ſo many Years fince ſworn to ot | 
ſubſcribed the Declaration enacted by theſe S/atutes, WM 
That it is not lawful upon any Pretence whatſoever u 4 | 
take up Arms againſt the King: Which is as full 
giving up of the Power of Reſiſtance by the whil i 3 
| Nation, ſuppoſing they had had ſuch a Power, asi 
they had all aſſembled together. The latter, he 3 
Act of Recognition of King James I. is in theſe I 
Words“, We in moſt bumble and lowly Manner bu. 
ſeech your moſs Excellent Majeſty, that as a Memorid 1 
to all Poſterity it may be publiſhed, declared, and en. j | | 
otted, That we (being bounden thereunto by the Lan 
of God and Man) 5 with. unſpcakable Foy recogn 
and acknowledge, That immediately upon the Diſſoluin} | . 
and Deceaſe of Queen Elizabeth ihe Imperial Crou 
of the Realm of England, &c. did by inherent Wi 
- Birtkright and lawful and undoubied Succeſſion Ll 1 
and come unto your moſt Excellent Majeſty, as ven 1 4 
lineally, juſtly and lawfully, next and ſole Heir of 1 
Blood Royal of this Realm. And to this Recognition i | 
we do moſt humbly and faithfully ſubmit and oblige ou 3 
ſelves and our Poſterities for ever, until the laſt Dro if 
of our Blood be ſpent. And this ſure muſt imply 
their utter diſclaiming of any Power in the Eſtates 
of the Realm to ſet aſide the next lineal, juſt anl 
Lxwful Heir of the Crown by their Eledtion of any 
other Perſon. 

+ Theſe two publick As of the Eſtates are ſuff- 
cient to ſhew that the Inſtances in the Diſcourſe can - 
not prove a Power in the Eſtates to depo/e the King. 
or ex clude the right Heir of the Crown under the 

preſent Conſtituticn,, tho* it were granted that they 
are ſuff.cient to prove ſuch a Power in the Eſtates, 
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Stat. 1 Jac. I. 6.1. 
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* : Wn the Britiſh, or the Saxon, or the Norman Times. 
gut neither are they ſufficient to prove any ſuch 


ower even in thoſe Times, as will appear by conſi- 


 lWicring the particular Inſtances as they are related in 
0 he Diſcourſe. And 

„First, The Inſtances of the Britiſh and Saxon 
1 IK ings depoſed by their Subjects. 1. Verligern, the 
bol ri: King. Matthew of Weſtminſter®, from whom 
28 i the Di ſcour ſe gives us this Account of him, makes 
the im an Uſurper ; and if he was, then the Diſcourſe 
. annot argue from what the Britons acted againſt 


in, that they had a Power to act in the ſame Man- 


er againſt any Jawfu! King. The Hiſtorian relates, 
het he came in by betraying and murthering the for- 
ner King, the Son of Conſtantine, whom, being a 
1% ea and imple Man, Vortigern himſelf had taken 
a but of a Monaſtery upon his Father's Death, and 
"mm Wnade him King, in order to make his own Paſſage 
em Wo the Throne more eaſy ; and when he had pre- 
end pared all Things for his U/urpation, then procured 
7. he King to be murdered by the Pidts, whom he 


had perſuaded to take for his Guard, and ſet the 
rown upon his own Head. It may be ſaid, that 
atthew of Weſtminſter has this Story out of Gef- 
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74 rey of Monmouth, and that it is diſproved in the 
py Prigines Britannice, p. 294, 318. but then it is as 
cs plain that his Relation of Vortigern's Depgſition, and 
on r timer's being ſet up in his Stead, is almoſt ſran- 


4 ſcribed verbatim out of the ſame Author ; and there- 
fore may deſerve no more Credit than the Account 
f his coming to the Crown. Malmſbury *, it ap- 


a pears, ſays nothing of his being depoſed for favour- 
g the Saxons, and his Son Vortimer made King; 
the but ſays that Yortigern himſelf, by Vor:imer's Per- 
- ſuaſion, broke tbe League with them, and joined 
z | ; b : 3 , a : 1 
d A. 445. p. 80. © De gelis Reg. Angl. L. 1. c. 1. 

> 2 | . 


7 with 


P. 319. 


- Confufion they were in, they took upon them, vitbou 


_ eſpecially where the Conſtitution of a Government 
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with his Son in endeavouring to ſubdue and ex ] 
them. But granting that he was not an Uſ/urty, no 

but came in by the Conſent of the Eſtates, aniMiiſhey a. 
they afterwards depoſed him; it appears till, tha AW 3. 
at that Time the Britons had no ſettled Conſtitutin, WiWounce 
At this Time (as we learn from the Origines Brita, WWoſitiv 
nice) the Britons were left to their full Liberty by i; Mur. 
Roman Empire. And then there was no Line ame 
maining to ſucceed in the Government, nor ſo much uf Ve 


to determine their Choice, which made them ſo caſiy von oi 
make and unmake heir Kings, who loft their Liu 
and their Purple together. And for this Gildas's Au 
thority is vouched there, who ſays, That after b 
Britons found tbemſelves deſerted by the Romans, % 
fet up Kings of their own, and ſoon after put tb Ni 
down again, and made choice of worſe in their Room; 
i. e. (as the Origines Britannice explain it) in th 


any Regard 10 their Duty, to place and diſplace their i 
Kings. And if herein they were regardleſs of thei leg 
Duty, their Example is no Precedent for future Ages, 


18 ſet fled. 1 
2. The next Inſtance is of Sigebert depoſed by the nn 


Weſt Saxons. And here we have ſome Grounds wing 
conceive that he alſo was an Uſurper, by what ere 
Malmsbury ſays of him *, That be ſeized upon the ds 
Crown ; and the Hiſtorian ſeems to make that, MW « x 
well as his Cruelty and Miſgovernment, to be the edus 
Cauſe of his being ſo univerſally hated, and depoſed nno 
in a Year's Time. Henry of Huntingdon indeed fays*, RF, <* 
he was cognatus Cutbredi Regis; and Matthew oi Hie 3 
Weſtminſter and Brompton, who tranſcribe Hunting- ih mt 

4 Arripuit regnum Sigebertus, Vir apud ſuos ſzevitia immani 2 
itemque foris ignavia perinfamis : quocirca omnium odio cot- onſe 
ſpirante poſt annum ſolio deturbatus meliori locum fecit. "2 
Malmſb. L. 1. c. 2. p. 15. Ed. Francof. Pau- 

L. 4. p. 341. 54. 


E 
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. But ſuppoſe he came fairly to the Throne, it 


0 


2 

* no Conſequence from their depoſing him, that 
an cy acted therein by a juft and legal Authority. 
b.. Beornredus may with more Confidence be pro- 
n, ounced an Uſurper, moſt of the Hiſtorians being 
a oſitive in it, that he came to the Crown by the 
M 14ur der of King Etbelbaldus, and giving him the 
ame of Tyrant upon that Account; tho? Matti bew 
a f Veſtminſter ſtiles him fo for his Male-adminiſtra- 
Yi only. William of Malmsbury hardly looks up- 
bn him as a King; for he reckons® Offa, that de- 
Au oſed him, as immediate Succeſſor to Ethelbaldus. So 
iat this [aftance proves no more than a Power in 
by he Nation to depoſe the Murderer of their lawful 
len ing, and the Uſurper of the Right of the Perſon 
an; hom he had appointed to be his Succeſſor, which 
ba as Offa, as appears by Ingulpbus. | 

0% 4. Atbelulpbus was, indeed, a /awful King; but 
bir ow little Ground there is to alledge his Excluſion as 
ici egal Act of the Eſtates, appears from Florentius 
ze, Lornienſis, one of the eldeſt of the Hiſtorians that 
ent peak of it. He brings it in as a ſcandalous Thing, 


antrary to the Practice of all Chriſtians, and unheard 
in any former Age. The Diſcourſe ſays, that the 
2's eldeſt Son and Alſtan Biſhop of Shireburne 
ere at the Top of this Act of Excluſion : Florentius 
ads another great Man, Earl Zanulphus; but he 


f Ethelbaldus à Bernredo Tyranno extitit interemptus. Bern- 


no periit. Hiſtor. Ingulph. A. 755. Ed. Ox. p. 5. 
= Cujus Regnum Beornredus Tyrannus invaſit. Flor. Wigorn. 
755. Author necis ejus (Ethelbaldi) Bernredus nil memora- 
ie dedit niſi quod mox ab Offà necatus dignum finem inſidia- 
um tulit. Malmſbur. L. 1. c. 4. p. 28. - 


: | , Succeſſit Ethelbald. Offa. Malmſb. p. 29. | 


ans Regnum Merciorum nepoti patruelis ſui, videlicet Offæ 
con- conſentientibus totius Merciæ Proceribus reliquit, p. 5. 
cit. RE * Quzdam infamia contra morem omnium Chriſtianorum-— 


nauditum omnibus ſeculis ante infortunium. Flor, Wig. A. 


ſeems 


eus vero Tyrannus non did tanti tyrannide gloriatus eodem 


1 
| 
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ſion of their Father, and yet they had been wrong 


96 ) 

ſeems to make it rather an Act of Treaſon in the ¶ them 
ſhop and the Earl, and of Pride and Perver ſen, MM.,oul 
the King's Son, than any Decree of the Efu %% 
And indeed it could be none of their Ad, al 
Nobility (as Matthew of Weſtminſter) and the ui 
Nation (as Florentius ſays) offering their Service ii 


King Atbelulphus at his Return from Rome, to if ing 
ſtore him to his Right, and expe! his Son out of me 
| whole Kingdom; but the King himſelf, to prevent io arc 
Effuſion of Blood, was content to ſhare the Kar- 
dom wit h his Son. | ' | I ered, 

I need not conſider the Reaſons of the Exclſi f a 
Firſt, That the King, by his having Alfred Hing 
youngeſt Son crowned at Rome, deſigned to make li ag 


his Succefſor in Excluſion of his Brothers, 2. I ave 
he had married a Daughter of France, and inveſii 
her with the Title of Queen, and made her ji 
Table with him. The former is very improbab ell 
I. Becauſe neither of the o/ber t Sons of Zi 
lulphus appear to have been concerned in the Ea 


too, if Alfred the youngeſt had been appointed Hi 
Father's Succeſſor. 2. Becauſe the Hiſtorian tells wil 
that Alfred might have had the Conſent of the \ 
tion, if he had defired to wreſt the Crown out of hu 
Brother's Hands; which we cannot conceive but 
would have done, if he had been crowned ww:th tu 
Intent in his Father's Time. Laſtly, - Becauſe, no 

withſtanding the Nation's Inclination towards hin 
and his own ſuppoſed Attempt in his Father's Tim ¶roce 
yet his Brothers ſuffered him to be a * Coadjutor u 
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* Chm tota Regni Nobilitas pro Rege decertare, & Filiun i 
jure Regni depellere vellent fi Pater id fieri permiſiſſet. Mat. 
Weſtm. A. 854. Tota illa gens (ut dignum erat) in adventi WF 
nioris ita gaviſa eſt ut (fi ille permitteret pertinacem filium fun 
Ethelbaldum à totius Regni ſorte expellere vellent. Flor. NAH 
ibid. Malmſb. p. 40. m— = 
Aer. Mener. p. 7. Id. ibid. 


then 
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tem in the Government, which certainly they 
Wwould not, had they had ſuch juſt. Grounds to be 
W:4/045 of him. But the latter Cauſe of the Exclu- 
ion of King /#belulphus ſhews, that the Conſtitution 
5 been very much altered fince that Time; for it 
not now © againſt any fundamental Law for the 
ing's Conſort to be ſtiled Queen, and to ſit at the 
ame Table with the King: And yet it ought to be, 
o argue from their Conſtitution to ours, For if one 
Part of the Conſtitution appears to have been al- 
ered, why not another? And if from their depoſing 
fa King for his Reaſon, we cannot argue that a 
King may be depoſed for the /ame now); neither is 
ſt a good Argument in the general that the Eſtates 
Wave wow a Power to depoſe a King, becauſe her 
hey had ſuch a Power. For the Nation may, for 
pught we know, have given up the whole Power, as 
ell as this Branch of it. 


1 


Lu The next Inſtances in the Diſcourſe are of the Al- 
i erations of the Succeſſion from the next lineal Heirs, 


nge nd theſe are either from the Saxon, or the Norman 
imes. The former I cannot anſwer as I ought, 


ithout tranſcribing the ſeveral late learned * An- 
ers to the Brief Hiſtory of Succeſſion ,, and there- 
of by ore I chuſe rather to refer the Reader to them. 
ut The latter Inſtances are drawn from the Ca/e of 
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a aud the Empreſs, and the Agreement between King 
no -P-cp ben and Henry II. and between King Henry VI. 
hin nd Richard Duke of York; and theſe I ſhall now 


"img 3 proceed to conſider. | 
r begin with the Caſe of Maud the Empreſs, the 
augbiter of King Henry 1, to whom the Nation, 


| 26 nd thirtieth Year of her Father's Reign; and yet, 


| : Ty Contra perverſam iſtius gentis conſuetudinem. Florent. 
ig. ut ſup. Dr. Brady's True and Exact Hiſtory of 

e Succeſſion. Great Point of Succeſſan diſcuſſed. Religion and 
Loyalty ſupporting each other. | 
= notwith- 


iun ne Diſcourſe ſays, had ſworn Allegiance in the One p. 200 


221. 


notwithſtanding this Oath taken to her, firſt, upon t 
her Father's Deceaſe S epben (who himſelf had ſwon WA 


Agreement was afterwards made between King 8. 
phen and Henry II. the Empreſs's Son, whereby her 


(98) | 


» 
7 


Allegiance to her) was made King. Secondly, A 3 


Right was wholly ſet aſide, and Stephen, though u 
Uſurper, continued in the Fhrone for bis Life, ani 
the Revenſion of the Crown after him entailed nu 
upon the Empreſs, but her Son Henry II. al:b* j 
was living: And this Agreement was made in Paris. 
ment, and the Foundation of it (as the Diſcourſe hs 
it from Guil. Neubrigenſis) was the Bonum Publicum 
So that the whole Caſe proves, that it was then the 
Senſe of the Nation, that the publick Good was tl WP": 
Meaſure of the Obligation of their Oaths to Maud i 
Empreſs; and that notwithſtanding the Oaths they 
had taken to her Succeſſion, they might without WE 
Perjury transfer their Allegiance firſt to King Si WP” 
phen, and then to her Son Henry II. altho* ſhe wi 
living. This is the Subſtance of the Argument fron 
this Caſe, and in Anſwer to it I ſhall conſider, i 
1. The Nation's ſwearing Allegiance to King 
Stephen. & | 
2. The Agreement made between King Stephen and 
Henry II. ; E 5 
Firſt, The Nation's ſwearing Allegiance to King 
Stephen. Tis true the Nobility and Clergy, ani 
all Perſons of Quality in the Realm, had been w 
* {worn at the Command of King Henry I. to the 
Succeſſion of his Daughter Maud the Empreſs ant 
her //«e, in the 2 and the 310 of King Henry's lp 
Reign; and that not only becauſe King Henry d. * 
ſigned her to ſucceed him, but becauſe ſhe only hal 


1 
** 
AR 

= 
 . 
” * » n 
, 28 


v Faftoque Concilio, eidem filiæ ſuz & ſuſceptis vel ſuſcip- 
endis ab ea Nepotibus ab. Epiſcopis, Comitibus, Baronibus, 4 
omnibus qui alicujus videbantur eſſe momenti Regnum Anglia WW- 
cum Ducatu Normanniz fecit adjurari. Gul. Neoburg. L. ' 
c. 2. 2Malmſb. Hiſtor. Nov. p. 175, 177. n 

. | : | | a 
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| 3 

thc * lawful Right of Succeſſion by lineal Deſcent 
from the Blood of the Norman and the Saxon Kings. 
ret, notwithſtanding, when her Father Henry was 
H. dead in Normandy, the © Empreſs, and ber Brother 


he Robert, Ear! of Glouceſter, King Henry*s natural 
Son, and almoſt all the Nobility delaying their Return 
ant Vom Normandy into England, Stephen taking the 
rot MF Opportunity, poſted away hither, and got himſelf 
ö crowned King within Two and twenty Days after his 
ri. Uncle Henry's Death. It appears from Malmsbury, 
has (as it is obſerved in the Di/courſe) that he was crowned P. 178. 
un only by hre Biſbops, no Abbots, and very few of the 
the Nobility ; other Hiſtorians ſay only * three Biſhops, 
and that there never had been ſo private a Coronation 
1 1h; within the Memory of Man. Yet though it was fo 
ther mall a Party that firſt ſet the Crown upon his Head, 
hou Mat laſt all the Nobility and Clergy (all“ that had taken 
de Oatbs to Maud) came in, and ſwore Allegiance to 
un m. 
ron Now if this be brought as an Evidence of our 
Lonſtitution, and of the Senſe of the Nation at that 
Ling 3 Time, that the publick Good was the Meaſure of the 
obligation of their Oaths of Allegiance, it proves a 
and great deal more than the Diſcourſe ſeems intended 
or, viz. That if (not only the Eftates of the Realm, 
dug but) bree Biſhops, with either none at all, or very few 
and f the Nobility, ſhall judge it to be for the publick 


Cod to ſet afide the right Heir of the Crown to 
whoſe Succeſſion (beſides their Obligation by Nature) 
they have been tic? ſolemnly ſcorn, and to ſet the 
crown upon the Head of another Perſon; they may 
then legally transfer their Allegiance by our Conſti- 
Wtution, notwithſtanding the hereditary Right of the 


7 Cui ſoli legitima debeatur ſucceſſio ab Avo, Avunculo, & 


(cipi- 

= WPatre Regibus, & a materno genere multis retro ſeculis. 
ngliz Malmſb. p. 175. © Malmſb. p. 178. Brompton 
L. . inter 10 Scriptores, p. 1023. 2 Matth. Par. A. 1135. 


. Huntingd. p. 356. 


H 2 | Perſon 


Perſon they put by, and the Oatbs they have au 

taken to the Succeſſion of Her and her 1/ue : Ani 
that done, the reſt of the Nobility and Clergy may il 
come in one after another, and ſwear Allegiance u 


the Perſon that they have ſet up, upon the ſame 
Principle. c EEO, © | 
This, I ſay, is the natural Inference that muſt h 
made from this Caſe: For King Stephen, we find, 
was not choſen in an Aſſembly of the Eſtates of the 
Realm ſummoned by the Archbiſhop of Canterbur, Ws; 
or by the Biſhop of Mincheſter King Stephen's Bro. 
ther, and the Pope's Legate, or by the Biſhop, of S 
lisbury the late King's Chancellor (which were th i 
three Biſhops that ſet him up, and Men great enougi |; 
to call a Meeting of the Eftates of the Realm to con 
ſider how it would be moſt for the publick Good u 
diſpoſe of their Allegiance) but he was firſt mat: We 
| — by thoſe three Biſbops, with few. 
none of the Nobility, and afterwards ſubmitted to 
by the reſt of the Nobility, coming in one after 
another in their private Capacities (not upon a p. 
lick Debate of the Matter in Parliament) as the 
found ſufficient Motives to determine them to cont 
in. 
If we examine upon what Principle the three *. 
ſhops, and thoſe that joined with them, firſt crown! i 
him, and upon what Motives the reſt of the Nob: i 
lity and Clergy came in afterwards, and ſwore Alle 
giance; we ſhall find our Hiſtorians ſay little of any 
fincere Deſtgn they had for the publick Good: Fa 
the Biſhop of Wincheſter, he was King Stepber: 
wr Brother; tho' it is ſaid indeed, that“ he bu ne 
very good Hopes of him that be would follow the Ei n 
ample of bis Grandfather William the Conqueror u 
his Government, eſpecially in promoting the Diſciplin i 
of boly Church; and the Biſhop was his Sponſor w 


Oy Malmſb. P- 178. | 
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25 (669-3. 
me Archbiſhop, that he would reſtore and preſerve 
= be Church's Liberties : So that it may ſeem that he 
Vas not ſo much ſwayed by his Kindneſs to his Bro- 
ber, as by his Concern for the Good of holy Church. 
But the Biſhop himſelf can beſt give us the Reaſons 
whereupon he acted, and he, in a Speech he had 
Occaſion to make afterwards, ſays only, that hey 
could not ſtay ſo long as till the Empreſs came over 


Y from Normandy; and therefore, upon her Delay, 
* is Brother was made King for the Peace of the Na- 


ion: And yet King Stephen was crowned within 
7 wnty-iwo Days after Henry 1.'s Death, which was 
ver ſort Stay to coſt Maud the Empreſs her 
ron. But where the Conſtitution admits of a 
King de facto, and the Crown is his that firſt can 
aach it, there a Delay of Two and twenty Days is 


" very conſiderable. For the Archbiſhop, another Mo- 
mm AGE related which determined him to let the 
Crown upon Stephen's Head: For the Hiſtorians tell 
ub s, that he“ food out upon the Account of his Oath 
A eo Maud, till Hugb Bigod depofed before him upon 
: a. Ob, that Henry I. releaſed the Nation of this Oath 


as. Gervas) and diſinberited his Daughter, and made 
Stephen his Heir (as this Diſcourſe has it out of 
Diceto) but then he was choſen, upon Bigod's Oath, 
by almoſt all (and yet, if we believe Malmsbury, they 
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on ere but very few) and conſecrated by the Archbiſhop. 
4 his therefore was probably the Principle that the 
Fot 8 


* Quia longum videbatur Dominam expectare, quæ mores 


hen I ad veniendum in Angliam nectebat, proviſum eſt paci Patriæ, & 
bal i egnare permiſſus Frater meus. Malmſb. p. 188. | 
Fe. = ” Cum Willielmus Cantuarienſis Archiepiſcopus & Primas An- 
ili, propter jusjurandum filiæ Regis Henrici factum, Diadema 
1 11 BR 7 cuiquam imponere formidaret, aſtitit quidam ex poten- 
plm ee fimis Angliz jurans & dicens ſe præſentem affuiſſe ubi Rex 


lenricus idem juramentum in bonk fide ſponte relaxaſſet. Quo 
WE udito, prædictus Stephanus à cunctis fere in Regem electus eſt, 
ſic 2 Willielmo Cantuarienfi Archiep. coronatus. Gervas 
nter 10 Script. p. 1340. Diceto, A. 1135. 1 


H 3 Archbiſhop 


. 


from the Party to whom it was made. True, tif 


Crown: But it. does not prove that they thou 


102 ) | 3 
Archbiſhop proceeded upon, and ſome of the ret 
that were there, viz. that this Act of King Hem 
upon his Death-bed releaſed them from their Oath . 7 
to his Daughter Maud. But the Diſcourſe ſays, tha “ 
the Oath was not made to Henry, but ts his Daughter, WY 
and to ber Right; and ſo brings this as an Ev. 
dence, that, in the Senſe of theſe Biſhops and Peer, 
an Oath of Allegiance may ceaſe without a Diſchar 


Oath was made to her Right, ſuppoſing the King. 
dom to be hereditary, and the Succeſſion unalterab,, . 
by the Will of the King Regnant : But if the Arch 
biſhop and the reſt conceived it to be in Ki 
Henry's Power to diſinberit his Daughter, and th 
he made them ſwear to her Succeſſion with a n 
Jure neſtro (as it muſt be underſtood if that were ou 
Conſtitution) and if they believed what Bigod ſwo iſ 
or were willing to make that a Colour for their C 
Ppliance; it proves then no more, but that the 
thought that the Malter of their Oath, the Empreſi 
Right, was taken away, upon King Henry's diſi 
heriting her, and making Szephen the Heir of h 


their Oaths to her might ceaſe without her Conſent, Wl 

ſuppoſing her Right had been ſtill the ſame as wha 
they took the Oaths to her. | 6 
For the other Biſhop, the Biſbop of Salishyl 
Malmsbury tells us upon what Principle he ſwore, «| 
faid he did. He bad ofien heard him ſay that H 
looked upon himſelf to be abſolved from his Oatb ii 
#he Empreſs, becauſe King Henry had married her u 


Ego Rogerium Saliſburienſem Epiſcopum ſzpe audivi d 
centem, ſolutum te a Sacramento quod Imperatrici fecerat, vn 
enim pacto ſe juraſſe, ne Rex præter conſilium ſuum & cz uod 8. 
rorum procerum filiam cuiquam nuptum daret extra regnum.- Mic 
Nec vero hoc idcircò dixerim, quod credam vera fuiſle vein 
hominis, qui ſe unicuique tempor! pro volubilitate fortunz * 
commodare noſſet. Hiſt. Nov. L. 1. p. 175. = 


= ( 103 ) 
e Realm without his and the reſt of the Nobility's 
%. But then he gives him a very unbeſeem- 
ig Character for a Biſhop ; that be did not believe a 
rd that be ſaid, being a Man that would turn with 
ery Wind, and comply with every Change. So that 
ere is no great Reaſon to conceive he went in to 
ing Srepben upon the Principle of publick Good. 
There's another great Man that came in at laſt, 
Nobert Earl of Glouceſter, the Empreſs's Baſtard 
Brother ; but Malmsbury (who dedicates his Hiſtory 
o him) tells us what great Confii7s he had with 
imſelf before he could reconcile his Conſcience and 
intereſt, and how little ati gſied he was with his 
Math when he had taken it. He had been long de- 
ling with himſelf what he ſhould reſolve to do in the 
Tc: For if be took the Oath to King Stephen, this 
ould be contrary to his former Oath to his Siſter; if 
e. /pould ſtand out, be could do his Siſter and her Chil- 
en no Good, but ſhould certainly ruin himſelf by it. 
vr be /aw that King Stephen bad got the vaſt Trea- 
„ef bis Uncle into bis Hands; that he could not 
an. Men to ſtand by him while be had ſo much Mo- 
6. e/pecially be being very profuſe in beſtowing it for 
Interest; that Soldiers of Fortune came in to bim 
on all Parts, eſpecially from Flanders and Britain; 
cs: beſides he had won the Hearts of the Nation very 
aucb to him, while he was Earl, by his pleaſant and 
Fable Converſation : And that now all the Engliſh 
obility were gone in to him (which was enough, I 
ppoſe, to make him look upon it as a Conſent of 
e E/ates of the Realm for the publick Good.) He 
a Thoughts to go over and diſcourſe the Lords, and 


RE * Malmſb. Hiſt. Nov. p. 179. 
== < 81 enim Regi Stephano | "FEES contra Sacramentum 
odd Sorori fecerat videbat fore: Si refragaretur, nihil Sorori 
eil Nepotibus profuturum, ſibi certè immaniter nociturum in- 
lligebat. Ibid, 5 | 85 
0 H 4 | con- 


_ 
convince them that they had done ill, and bring then » 
a better Senſe of Things * : For by Force nothing coll houg! 
be done, neither could be go over into England, un 
at leaſt he pretended to comply. Therefore he can 
over, and did Homage (as the Diſcuſs fays) vid 
the Condition of King Stephen's preſerving his Hon WiY 
and the Covenants between them. And how he after. 


| 1 
wards approved of what he had done, we ſhall (« MVope's 
by and by. cr if 


We ſee the Grounds he went upon, and what En 2 
ſaw had brought in the Engliſh Nobility, King &. 
phen's Money, and fair Words, and a ftrong Gui 
of Foreigners about him. Matthew Paris add 
another Reaſon, that they thought it below them 1 

bjeft to a Woman : This was a natural Incapaciy;, 
but the Conſtitution has been altered ſince, and nt 
much leſs for the publick Good, as we find by Que" 
ZlizabetÞs Reign. 1 
King Stephen was crowned upon * St. Stephen 
Day, and it was after ? Eaſter that Robert Earl ui 
Glouceſter came over; and it was not till ſome Tim 
after his coming that the Biſbops (the reſt, I ſuppoſ, ne 
that were not at the Coronation) ſwore Allegiance ol 
him. Before this Time King Stephen had a Let 
from Pope Iunocent, to confirm him, as we find vn 
> Haguiftad, where it is ſet down; and immediatcl 
after it is ſaid, that S/ephen called a Parliament, a 
there took an Oath before the Eſtates, which 1s 
the ſame Time when the Biſhops ſwore Allegiance u 
him, as appears by Malmsbury, This therefor 
ſeems to be what they ſtayed for, the Confirmain 


* Erat quidem anxius prudentiſſimus Comes ut illos delifi I it 
coargueret, & ad ſaniorem ſententiam præſenti colloquio rev 
© A. 1135. Dicentes fore nimis turpe, ſi tot Nobiles fœmim Wn 


fubderentur. 3 __ 
f Others ſay the Incarnation. s Malmſb. p. 179 then 
Decem Script. p. 313. - i Ibid. Conſt 
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tos} =» 
e King Stepben by the holy See; and then they 
Whought it lawful to transfer their Allegiance, not- 
Writhſtanding their Oaths to Maud, as ſoon as the 
oe had adjudged it to be for the Good of holy 
rh. And this indeed was the main Thing that 
::ttled almoſt all the Uſurpations in the Times of 
er. Popery; for while the Clergy were abſolutely at the 
7s Devotion, and the People at theirs, no won- 
er if as ſoon as a Bull was come from Rome to con- 
3 rm an Uſurper, all was looked upon from thence- 
Worth as ef fraight, and the Nation paid a full A.- 
iance to a King de facto. And we find Maimſ- 


Y zury obſerve that King Stephen's Brother, the Biſhop P. 178. 


V incbeſter, being the Pope's Legate, did very 
1; nuch promote his Intereſt ; and without his appear- 
Ing for him, all his Attempts would have been 10 no 
2. 3 
We have here, from our Hiſtorians, an Account 
f the Nation's ſwearing Allegiance to King Ste- 
ben, notwithſtanding their repeated Oaths to Maud 
he Empreſs; and upon what Motives and Principles 
hey did it: From which it appears, firſt, that they 
aid not transfer their Allegiance upon this Prin- 
tr riple; that they looked upon the publick Good to be 
ue Ground and Meaſure of the Obligation of their 
Obs to Maud. Secondly, That ſuppoſing they 
ad proceeded upon this Principle, they did not do 
t by a folemn Act of the Efates of the Realm aſ- 
ſembled in Parliament, but dropping in one after 
another in their private Capacities; and if this be 
allowed as a good Precedent to determine what is the 
Lonſtitution of the Engliſh Monarchy, I think it is 
{mot to be looked upon as the be# conſtituted Govern- 
nent in the World, 81 i 
But however we of this Age are inclined to look 
upon all this as legally done, and conſiſtent with 
their former Oazhs to the Empreſs according to the 
= Conſtitution of the Engliſh Monarchy ; yet our beſt 
=_— | Hiſtorians, 


1 

Hiſtorians, and thoſe that lived at or near this ven 
Time (as Malmsbury, who dedicates his Hiſtory iſ 
Robert Earl of Glouceſter, Henry Huntingdon, vu 
lived in the Time of King Stephen, and Gul. Ny. 

burg, who was born in the firft Year of his Reign 
ſpeak of it with the greateſt Abborrence and Det 

tion, as the fouleſt Perjury. Henry Huntingdon. 

lates the Archbiſhop's crowning King Stephen wiki 

a ( prob dolor) that his Grace ſhould do it, who wa 
firſt that took the Oath to the Empreſs: And the liv 
Concern he ſhews for the Biſhop of Salisbury' il 
fiſting at the Ceremony, who was the ſecond that wil 
the Oath to Maud, and tendered the ſame Oath be bu 
taken to the reſt of the Nobility and Clergy. And k. 
obſerves, that God's Providence juſtly puniſhed then 
both for their Perjury ; * the Archbiſhop,as be puniſuill 
the Propbet Hananiah (whom he calls the High ri 
to allude to the Archbiſhop) by his dying the ſan. 
Tear; and * the Biſhop, by his cruel Treatment wid 

be bad from the ſame King Stephen, whom he had (i 

up, which broke his Heart. Another obſerves, tu 

God Fudgments fell upon all the great Men who bu 
ſworn to Maud, and afterwards took the Oath to S. 
phen: And they tell us of Prodigies intimating th: 
Diſpleaſure of God againſt King Stepben, and thok 
that ſet him up, and foreboding no Good to tin 


* Willielmus Cantuarienſis Archiepiſcopus qui primus Saen: 
mentum filiz Regis fecerat eum (Proh dolor) in Regem ben 
! Rogerius magnus Saliſburienſis Epiſcopus qui ſecundus d. 
cramentum illud prædictum fecerat, & omnibus aliis predic je 
verat, Diadema ei & vires auxilii ſui contribuit. Ibid. 1 
= Unde judicium illud Deus in illum ſtatuit quod Sacerdo: F.. 
magno Jeremiz percuſſori ſtatuerat : Scilicet ne poſt annum w. 
veret. 1 
n Juſto Dei judicio poſtea ab eodem quem creavit in Regen 
_ & excruciatus miſerandum ſortitus eft exterminiun. 
1d. 2 
© Sed & omnes magni qui Stephano juramentum fecerant m- 
ſerum ſortiti ſunt finem. Knyghton inter 10 Script. 2 N45 HY 
: Nation; 


1 Car} 
1 ation; ? the Hof diſappearing when the Archbiſhop 
., giving it to the King, and the Archbiſhop's forget- 
Vibe Oſculum Pacis in the Service. And Malmſ- 
e tells us, that Robert Earl of Glouceſter was much 
th, /[oigfied with his Oath 3 hat he ſent a Defiance to 
Fg Stephen two Years after, declaring bim to be an 
ſirper, and confefling * himſelf io have finned in not 
ing aſbamed to do Homage to another after the Oath 
lib = had taken to his Siſter. And this Malmsbury ſays 
„e did after he had conſulted many Divines about the 
ce, who told him be could not break his Oath which 
c' had taken by bis Fatber's Order, with any Honour 
= bs Life, or Hopes of Happineſs in the next: Nay, 
t be had a Bull from the Pope, commanding him to 
Sr frm ihe Oath be had taken before his Father. 
TIg)here is one Hiftorian whom I have not quoted 
th the reſt, who yet expreſſes as great a Deteſta- 
oon of this Perjury in King Stephen and the Biſhops 
nd Nobility that joined with him, as any of the 
ett, and that is Gul. Neoburg ; but I reſerved him, 


7 1 Wo | car his Teſtimony apart, becauſe he is quoted in 
be Diſcourſe as one that would approve of ſuch an p. 21. 


act of the Eſtates of the Realm for the publick 
s; and I ſhall ſhew how little he juſtifies the 
Nation's ſwearing Allegiance to King Stephen upon 
hat Pretence. He is quoted, as I faid, as the Man 
hat ſays The Bonum Publicum was the Foundation 
= ib: Agreement between King Stephen and Henry II. 
and if he approved of that as done for the publick 


Brompton 1023. Gervas 1339. Knyght 2384. . 
RE . 5 Ipſemet quinetiam contra legem egiſſet qui poſt Sacramen- 
* um quod Sorori dederat alteri cuilibet ea vivente ſe manus dare 
non erubuiſſet. Animabat nimirum mentem ejus multorum 
ERkReligioſorum reſponſa quos ſuper negotio conſuluerat; nullo 
modo eum poſſe ſine ignominia vitam præſentem tranſigere, vel 
mereri beatitudinem futuræ fi paternæ neceſſitudinis ſacramen- 
tum irritum haberet. Adde quod etiam Apoſtolici decreti te- 
vorem prez ſe ferebat præcipientis ut Sacramento quod præſente 
Patre fecerat, obediens eſſet. Malſb. p. 580. | 
| Good, 
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Good, ſure he will at leaſt excuſe the other, if don be le 


upon the fame Principle; but how he does ex King 
it, will appear in his own Words; When Ry ce. 
Henry was dead, Stephen breaking his Oath of A eontra— 
giance to his Daughter, uſurped the Crown, the BI n 
and Nobility, who had taken the ſame Oath, Joiniy Te 

with him. The Archbiſhop of Canterbury, who u@:/e * 
the firſt that took the Oath, anointed him Xing; a and 0 
Roger, Biſhop of Saliſbury, affifted him in the CH bis 
mony, who was the ſ'icond that took the Oath, M 7 
tendered the Form of the Oath to the reſt that were cbt. 
take it: And the Archbiſhop, for a just Reward of 
"Perjury, died the ſame Year , and the Biſhop, with 
a few Years, died a miſerable Death, the King Bim 1 
being the Inſtrument of God's Vengeance upon him. B 
perhaps they imagined they did God Service, in prom 
ting the Good of the Church and State by their pris - 
dential Perjury, becauſe they had obſerved many Faul 


Cum ergo ut przdiftum eſt Rex Henricus obiſſet, da 
Stephanus Sacramenti quod filiæ ejus de conſervanda fidelu 
præſtiterat prævaricator regnum arripuit annitentibus Præſullu 
& Principibus eodem Sacramento aſtrictis. Denique Gulielnu 
Cantuar. Archiep. qui primus juraverat unxit eum in Rega 
aſſiſtente & co- operante Rogerio Saliſburienſi Epiſc. qui ſecm 
dus juraverat, & juraturis ſingulis juramenti formam expreſſem 
Et Archiep. quidem ejuſdem, ut creditur, perjurii merito, ii 
prævaricationis ſuæ anno defecit. Epiſcopus vero poſt ann 
aliquot ipſo Rege divinæ in illum ultionis miniſtro miſerabl 
exitu vitam finivit, ut plenius loco ſuo dicetur. Forte tama nn 
arbitrati ſunt obſequium ſe præſtare Deo, dum ſuo perjurio t- 

uam diſpenſatorio Eccleſiæ regnique profectibus meliùs promi 
— eo quod in defuncti Principis moribus & actibus pin 
ipſis merito diſplicuiſſent, que Princeps mero ab 1is creatus b- 
neficio, eorum, ut credebant, libenter emendaret conſilio. 8. 
phanus ergo, ut contra jus humanum pariter & divinum hum 
num quia legitimus hæres non erat, & divinum, 7. e. viola ne 
jurisjurandi religione ſublimaretur in Regem, pactus eſt qu 
cunque Præſules & Proceres exigere voluerunt, quæ poſtea pa 
ejus perfidiam in irritum cuncta ceſſerunt. Dei enim judico 
bona minime evenire debuerunt, propter quæ ſapientes poten- 
teſque illi malum tam enorme faciendum decreverunt. Gul 


Neob. L. I. c. 4. 
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__ ( 109 ) 
de late King's Life and Conduct, which they thought 
col King of their own making would corret?, by their Ad- 
„ee. And Stephen, that he might be made King, 


ontrary to the Law of God and Man, of Man, be- 
% not he right Heir, of God, becauſe againſt the 
cred Tye of his own and the Nation's Oaths) pro- 
% whatever the Biſhops or the Nobility could de- 
and of bim; all which afterward came to nothing, 
„is Breach of his Word: For by the Judgment of 
aa tbey ought to be diſappointed of that Good, for 
Ae obtaining whereof thoſe great and wiſe Men thought 
Mo 124g ht commit ſo great Evil. 
We have in theſe Words of Neobrigenfis a free 
T ad open Declaration of his Senſe, both touchin 
Nie Legaliiy of King Stephen's Admiſſion to the 
rowꝛn, and the Lawfulneſs of the Nation's /wear- 
8&2 4:giance to him, and alſo of the Principle upon 
hich this Proceeding is juſtified in the Diſcourſe, 
ee publick Good. Neobrigenfis does in another Place 
hich the Diſcourſe refers to) © commend their pious 
4 prudent Concern for the publick Good who mediated 
Peace between King Stephen and Henry II. vi. 
= perſuading Henry II. to recede a little from his 
Wight, and to give his Conſent that the Nation 
Night pay their Allegiance to King Stephen during 
=_—: L:if:: But for approving of the Nation's franſ- 
ng their Allegiance for the publick Good from the 
aht Heir of the Crown, without her Conſent, it 


e rpears how far he was from it. He propounds it 
plu a2 Way as if he deſigned only to expoſe that Prin- 
sb. ple as abſurd and profane (but poſſibly they thought 
drr pleaſe God in promoting the Good of the Church 
um RT. | 


I. 1. c. 30. Amicis mediantibus & circa Bonum publicum 
2 & prudenti proviſione ſatagentibus, Pax inter eos & cautè 
rmata, & ſolide firmata eſt. | 

= © 5: the lite Expreſſion in Hollinſhed's Chron. K. Steph. 
1 3 5 The Biſhops think to pleaſe God by breaking their 
aath. 


and 
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and State by their Perjury ) and he calls it perjuriy 4 bs an 


diſpenſatorium, a breaking their Oaths by ProvidnW {llc 
(as the Author of Hudibras ſays ſome of their S earin 


did in the late Times) and concludes at laſt with Wk. Eg 
Expreſſion which carries the greateſt Strength of 
Reaſon, as well as an high Strain of true Pety int 
That if ſuch wiſe and great Men think to provi 
for their own and the publick Security by viola 
their Oaths of Allegiance, it is juſt with God 
appoint them of all that Good for the procuring aber 
they allow themſelves to commit ſo great Evil; a 
intimates that it happened to the Biſhops, the Nov 
lity, and the Nation, in the Caſe of King Stephen, 
This, and the other two Hiſtorians, Malm 
and Huntingdon, cannot be looked upon as i, 
petent to give us a true and exact Account both 
the Matter of Fat, and of the Senſe of unbiaſ 
and impartial Men upon it in the Age when it nM 
done; for they were all living at that Time. Nm 


| : 7, 4 
ther can their Integrity or Faithfulneſs be called. +: 

ueſtion: For tho? they are free in leaving the r 2. 
jury of King Stephen and thoſe that joined with hu an 


and the viſible Judgment of God upon ſome n, i 
them for it, upon Record; yet the Perſons who 
they ſpeak of are ſuch as they have the greateſt RM 
ſpe& and Veneration for, the Archbiſhop, the Po 
Legate, &c. Huntingdon, as I obſerved, ſpeaks di 
the Archbiſhop's crowning King Stephen with nh 
(Prob dolor) and beſides, Malmsbury gives an M ti 
count of the ſinful Compliance of one great Mn 


to whom he dedicates his Hiſtory, Robert Earle of 
Glouceſter, and makes Part of it a Paneg yrick upu A ths 
him for his other Virtues, and yet reckons bi e C 
none of them, but makes the Earl take Shame nd t! 
himſelf for it, and publiſh his own ” Confaſſn ai ond, 
Retractation before God and the World. If ther Tos 
33 | | _ 4 

FHiſtor. Nov. p. 192. Id. p. 180. the 
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= C 132 } 
rie any Credit be to be given to our f Hiſtorians, 
follows, that the ſetting up King Stephen, and 


on caring Allegiance to him, was not a legal Act of 
th e Eſtates of the Realm, by virtue of an Autho- 
h a} veſted in them to transfer the Allegiance of the 
in tion for the publick Good, but a direct Breach of 
* = 04/bs they had taken to Maud the Empreſs. 

ating 
1 


— 


een King Stephen and Henry II. made in Parlia- 
, whereby Maud was wholly ſet afide, and Ste- 
as Wen was 70 continue King for his Life, and Henry 
Noi /ucceed bim. Now here, the Diſcourſe ſays, are 
ierable Difficulties, unleſs this Hypothefis be ad- 
ed to ſolve them by, viz. That Oaths of Alle- 
nn ce are io be interpreted for the publick Good. 
Nee D:ficulties in the Caſe are two, 

1. That altho* Maud was living, yet the Allegiance 
the Nation is continued ſtill to Stephen for his 


Nei ., and tbe Reverſion of the Crown intailed not upon 
edi, 52, ber Son. 

Te 2. That tbe Allegiance of the Nation is continued 
bin en Uſurper, which is repugnant to our Conſtitu- 


nen, if it be founded in a lineal and legal Suc- 
ſion. | 

he firſt Difficulty, as to the Parliament's conti- 

ing the Allegiance of the Nation to King Stephen, 


sd intailing the Reverſion of the Crown upon 
th e II. altho* the Empreſs was ſtill living, if this 
1 As the Act of the Parliament (though I need not 
dy to excuſe the Lords that made up that Aſſem- 


I y of the Eſtates from another Breach of their 


ths to the Empre/5, who had each in their pri- 
e Capacities been guilty of one Perjury already, 
ne nd therefore now might altogether be guilty of a 
aud, yet) this Difficulty may be eaſily ſolved by 
other Suppoſition, viz. that the Empreſs had given 
Ver Pretenſions to the Crown, and fo the Right 
che Nation's Allegiance, by his Birthright and 

„„ the 


I paſs on to the ſecond Thing, the Agreement be- P. 21. 


P. 22. 


Crown: Yet becauſe I find ſome Paſſages whid 4 


the Ear! of Cheſter and his Forces, engaged alli 


( x28) 


the Oaths of the Nation to her and her ſue, wi 6 anqui 


paſſed away from her to her Son. This Suppoſitin pon 


if it be admitted, takes off the Difhculty as cle ved 
and fully as the Suppoſition of ſuch an. exor bia ounty 
Power in the Eſtates, to transfer their Allegialil Tn 
from Maud the Empreſs wit bout her Conſent, firk vid ſoo 
King Stephen, and then to her Son; and therefor I tephen 
unleſs 1t can be provel that Maul had not lf : | _ 


up her Right to the Crown, but ſtill retained i oceec 


there is no Neceſſity to have Recourſe to ſuch King 
extraordinary Expedient : For if ſhe had 0 e En 
then the Nation were releaſed from their cnn L Wit, 11 
her, and the Eſtates of the Realm had no more ul ven, ti 
do with her, but her Son. 3 

But woe never read that ſhe was preſent at al f 
Agreement, or reſigned her Right to the Crown : 1 91 | F 
is all the Proof the Diſcourſe offers, to ſhew that (i 
Rill retained her Right, and, conſequently, tel q K 
without her Conſent her Right was wholly ſet gſd ii 
this Agreement for the publick Good. But our neuf 
reading that ſhe did refizn, is no Evidence that 1 ö 
did not refign ; and a negative Argument 1s not. 4 | 
ſufficient. Foundation for ſuch a Superſtruure as tl 
Diſcourſe builds upon it. a 
And this might be a ſufficient Anſwer to thi 
Way of arguing, without any Neceſſity of conſd 
ing our Hiſtorians, to fee if there be any Evidem 
that Maud the Empreſs did reſign her Right to f 


make it very probable that ſhe did, I ſhall not din 
ſemble them, tho* the Cauſe does not depend upai F 
it. We read*, that about the latter End of tR T. 
fourth Tear of King Stephen's Reign, the Epi 17 
and her Brother the Earl of Glouceſter came ov! L I Nh 
into Evgland with an Army, and being joined u 


Malmſb. p. 183. Matth. Par. A. 1139- 
agi 


( 113 ) 


anquiſhed King Szephen, and took him Priſoner. 
pon this the Empreſs was, in ſome Time, re- 
1 cived as Queen by the whole Kingdom“, but the 
i ounty of Kent; and becauſe here the Nation 
ns ferred their Allegiancefrom King Stephen to her, 
und ſoon after transferred it again from her to King 


oben, it may not be an improper Digreſſion, to 


on nſider the Manner and the Principles whereby they 
| 1 Wroceeded. FS ge 

1 as King S/ephen was ſent Priſoner to Briſtol; but 
he Empreſs and her Brother ſaw it would be diffi- 
lt, notwithſtanding this Conqueſt of King Ste- 
enge, to get the Nation to receive her into the Po/- 


3 ion of her Right, except they could firſt bring 
er the Legate, King Stepben's Brother, from his 
tereſt. To this Purpole they ſend divers Meſ- 


(pcs io bim, to require bim to receive her into the 
thy race of the Church, and Poſſeſſion of the Crown, * as 
+ Daugbter of King Henry, and the Perſon io whoſe 


igt of Succeſſion all England and Normandy were 


rn. At laſt a Conference is agreed upon at a 
ot ace near Vincbeſter, and there, firſt, be Em- 
ti / 100k an Oath (and ber Brother, and ſeveral others 
c Were Sureties for ber) That the Legate ſhould 
ti ve {be ordering of all the great Affairs of the King- 
ſch , and eſpecially the Diſpoſal of all the Biſhopricks 
em Abbeys: Then the Legate made no Difficulty to 
\ th eve her as Queen, and 0 ſwear Allegiance to her 


on Condition that ſhe performed this Contract; con- 
ding, I preſume, that then the Afﬀairs of the 


Mat. Par. A. 1140. Z Malmſb. 187. Malmſb. ibid. 
= Tanquam Henrici Regis filiam, & cui omnis Anglia & Nor- 
nia. jurata eſſet. Id. p. 188. | | 
]uravit & affidiavit Inperatriæ Epiſcopo quod omnia majora 
lia in Anglia & præcipuè donationes Epiſcopatuum & Abba- 
un ejus nutum ſpectarent. Ibid. | | 


F | Nec dubitavit Epiſcopus Inperatricem in Dominam Angliæ 
apere, & ei cum quibuſdam ſuis afidiare, quod quamdid ipſa 


1 
8 


aun non infringeret ipſe quoque fidem ei cuſtodiret. Ibid. 
1 Church 
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( 114 ) : 
Church and State would be beſt managed for th | 
ublick Good under his Conduct. Soon after cam WW ain th 
in to her the Archbiſhop, and moſt of the Bi 
and ſome of the Lay-Nobility, who had ſtayed ſoy 
Time, becauſe © tbe Archbiſhop thought it not confi With 
with his Honour and Character to ſtwear Allegiance i And t 
the Empreſs without aſking the King's Leave; m 
therefore he and the Biſhops and Lords were albu i 
to go and diſcourſe the King; and having his Leawy 
comply with the preſent Neceſſity, they went in. Som 
Time after the Legate * ſummons a Synod of tore 11 
Clergy to meet at Wincheſter, where, Malmwi@rinci; 
tells us, be was preſent, and therefore we may gin beref 
Credit to his Account of it. The Legate firſt bat 7 
ferred in private with the reſt of the Biſhops, iben ou 
Abbots. and laſt the Archdeacons were called in; H Vorm 
next Day the Legate made a Speech to the wider 
Clergy, wherein be tells them be bad fummonzd u 
Synod by his Legatine Authority, to conſult what u 
to be done for the ® Peace of the Nation : And 
minds them, that the late King Henry had ſome Ya 
before his Death taken an Oath of all the Biſhops a 
the Nobility to the Succeſſion of bis Daughter the In 
Preſs: That upon King Henry*s Deceaſe in Nui 
mandy, tbe Empreſs delaying to come over from thn 
into England, becauſe it ſeemed to be too long to u 
ber coming; therefore to ſecure the Peace of the Nic 
tion, bis Brother Stephen was admitted to the C] 
That be had engaged that his Brother would preſru 


© Diſtulit ſane fidelitatem Dominæ facere, incon/ulto kl 
alias divertere famæ & perſonz ſuæ indignum arbitratus. Ia 
& ipſe & plerique Præſules cum aliquantis Laicis permiſſi ad e 
gem ire & colloqui, dignanterque impetrata venia ut in 2, 


, = oy I 
tatem temporis tranfirent, in ſententiam Legati cefſere. Ibid. ; 5 


in medium. h Quia /ongum widebatur Dominan n 3 | 
pectare, quæ moras ad veniendum in Angliam nectebat, p! 3 
viſum eft paci Patriæ & regnare permiſſus Frater meus. | 
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ww promote the Honour of Holy Church, and main- 
ain the Laws; but, 10 his great Sorrow, all Things 
„ad proved quite contrary : That he ' ought indeed 10 


mn bave 4 Love for bis Brother, but yet ought to bave a 
uch greater Concern for God's Cauſe than Man's: 
And therefore /ince by God's Judgment upon his Bro- 
ber, be was conquered and made a Priſoner without 


„ Knowledge, be had called them together, left the 


eam ſpould be in Danger for want of a Governor. 
at tbe Caſe had been privately debated Yeſterday be- 


ie ihe greater Part of the Clergy, * whoſe Right 
principally it was to elect and ordain their Ning: 
Verefore invoking the Divine Aſfiftance, be declares, 
bat they elelt the Daughter of King Henry, of glo- 
ius Memory, Queen of Eng land, and Ducheſs of 
Normandy, and do promiſe all Faith and Allegiance to 
er. And beſides we find, before the Synod broke 
p, he * excommunicated many of thoſe that took 
Part with his Brother King Stephen -gainſt the 
mpreſs. EO Op 3 
This, if any, was Maud's Election by the Eſtates 
f the Realm for the public Good; and being en- 
Forced with an Excommunication, no Wonder if 


No Wvithin a little Time the greate/t Part of the Nation, 
nd, at laſt, the City of London (to whoſe ? Deputies, 


ent to the Synod 10 pray that King Stephen might be 
at Liberty, the Legate made much the ſame Speech) 
Submitted to her, and received her in great State. 
nd here ſhe might have ſettled herſelf in the 
WW hrone, if ſhe had known how to uſe her good 


Lage J | | Debere me fratrem meum mortalem diligere, ſed cauſam 
ae cer, immortalis multò pluris facere: 


m4 Ne regnum vacillet fi regnante careat. 


A 3 111 Ad cu . iſſimd ſ\ 7 a P . Ps 5 ſimũl. S | 
bid, RR Ad cujus jus potiſſimùm ſpectat Principem eligere que 
le rdinare. = Filiam pacifici Regis, glorioſi Regis, di- 


in 4 ritis Regis, boni Regis, & noſtro tempore incomparabilis in Aa- 
= Nrmomicgque Dominam eligimus, & ei fidem & manurene- 


I tum promittimus. | | | 
| - 2 Malmſb. P · 189. . © Malmſb. ibid. Pp Ibid. 
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Fortune with due Moderation, and had condeſcende; ixc#4! 


to the Demands of thoſe who did not look upon l.: 
themſelves as ſo ſtrictly obliged to her Right of Su. ebe, 
eeſſim, or their own Oaths, except they could make uf aill 
ſome Advantage to themſelves by the Change. Tin to 
City of London petitioned for the Reſtitution of Kin . 
Edward's Laws, and the Repeal of thoſe made by Kin bed b. 
Henry; the Legate * requeſted that his Nephey e ; 
Euſtace, King Stephen's Son, might have his Father De“ 
Earldoms ſetiled upon him: But the Empreſs carrie Ver., 
it too high, denied the Legate his Requeſt, and . i 
jected the City of London s Petition; and this pr- ' ba 

ſently loſt her the Kingdom. The Cty were in. Def 


mediately for ſeizing ber Perſon, and ſhe was fin bis 
to make her Eſcape to Oxon: And the Legau if 1 | 
ſtraightway withdrew from Court, and entered in at 2 
a Treaty with King Stephen's Queen to reſtore hin; - gi 
took off the Excommunication of King Stephen's A 
herents by his ſole Authority, without calling in an 4 
of the Biſhops : And beſides, Words of his were gin 4 
out, that the Empreſs deſigned to have taken bim iu = 
Cuſtody ; that all that he had ſiworn to her he du 4s 
pon as nothing; that all the Lords had perform" 
their Oaths to her, but ſhe had broken her Faith 85 5 
them, by ufing immoderately that Power ſbe had gotten. 3 
Opon this the Var breaks out again, and ti auer, 
Fortune of it turning againſt the Empreſs, her hace. 
ther Robert is taken Priſoner, and herſelf eſcape 1 "Wh 
very narrowly, being fain to ſuffer herſelf to K 
* laid on Horſeback as @ dead Corps, and fo carr, ? 
off. Her Brother's being made. Priſoner occaſion; - . .. 
a Treaty, whereby King Stephen is ſel at Liber! i is 
1 Brompton, p. 1031. Gervas, p. 1355. _ = Malmſbp 4 57 7 
.189. Brompton & Gerv. ibid. Malmſb. p. 190. Bs mecelſ 
„ Qudòd quicquid ei juraverat pro nihiloh H Rccle 
beret: Omnes Barones Anglia fidem ſuam circa eam imple f autho 
ſed iplam temeraſſe, quæ acquiſitis uti modeſte neſciret. Ibid. ed & 


Malmſb. ibid. Brompton, 1032. Gerv. 1356: 3 
Exch 


de Exchange for him; and then it was Time for the 
f gate to ſummon another Synod, where Kin 
„eben himſelf appears in Perſon, and bewails the 
faiibfulneſs of his Liege- Suljects; the Legate is 
The Jain to make another Speech to excuſe himſelf, bat 
Ln = was not his own * Inclination, but Neceſfity, that ob- 
y ed bim to join with the Empreſs, the King*s Forces 
; eing utterly defeated, and ſhe, with her Army, being 
eme before the Walls of Wincheſter : But now, how- 
rio; ver, he had broken her Contract with bim to pre- 
oe ihe Rites of the Church; and, what was more, 


* e bad it from good Hands, that ſhe and her Party bad 
Pp Deer againſt his Honour and Perſon; but that God, 
{1 s Gooaneſs, had ſo ordered it, both that he him- 
1% F Spould eſcape the Plot laid againſt his Life, and be 
ud ; Laſtrument of reſtoring his Brother to Liberty. 
m Mherefore he commanded them, in ihe Name of God 
1, 881d our holy Father, to affiſt, io the uttermoſt of their 


oower, King Stephen, anointed King over them by the 
boice of the People, and Conſent of the holy See : And 
or the Counteſs of Anjou's Adherents (which is now 


nb 4 ( 
W Title good enough for the Empreſs and the late 
een) he denounced the Sentence of Excommunication 


aainſt them all, excepting only the Counteſs herſelf. 

Malmsbury tells us, that however the Legate 
carried it in the Synod, the Empreſs had an Agent 
ere, who had the Courage to withſtand him to the 
ace, and proteſt againſt what he did, and to tell him, 
bat he had ſworn to the Empreſs, that he would not 
ed bis Brother any Aſſiſtance, at leaſt not exceeding 
be Number of twenty Men: Nay, that it was upon 
is repeated Invitations that ſhe came over, and with 


1 . . 4 

) is Allowance eſpecially, hat ſbe took his Brother 
b 25 . 5 | es 
o * Malmſb. p. 191. Imperatricem non voluntate ſed 
oh eceſfetate recepiſſet. 2 Ipſam quæcunque pepigerat ad 
mA Eecleſiarum jus pertinentia obſtinatè fregiſſe; quin etiam certis 
bid. jauthoribus ad ſe delatum, eam & ſuos non ſolùm dignitati ſuæ 
6. (ed & wire ſtruxiſſe inſidias. d Ibid, 

3 — 


= ( 118 ) 1 
. Prifoner, and detained bim in Cuſtody. Theſe, aul Cauſe 
other ſevere Truths, Malmsbury ſays, the Agent tod % 2 
him, but the Legate was too wiſe a Man 7» 4.0 Regar, 
cover any Paſſion upon it, but went on in the Diſpad (294d 
of the Buſineſs in Hand. | | ; 
| I cannot paſs by the Account that Malmsw 
ives us here of the different Senſe that Rom for the 
Far! of Glouceſter had of the Obligation of his Ou ion 
to his S;fter the Empreſs, and of the different P 
he acted during theſe great Alterations in the Stat: 
of Affairs. During his Impriſonment © he was ſi. rom 
licited to come over to King Stephen*s Party, and pn. ma 
miſed all the Power of the whole Kingdom, only that u 
the Throne King Stephen ſhould be greater than h. 
To theſe Promiſes he returned ſuch an wer u 
Malmsbury calls upon the Ages to come to hear ai Inas! 
admire ; That be was not his own Maſter, but a Sub 
ject to another Perſon ; when he ſhould be at his on 
Diſpoſal, then he would do what Reaſon ſhould diri 
bim. Then they threaten to tranſport him inio BW 
leine, and there make bim a Priſoner for bis Lif. 
He tells them he feared notbing leſs. After both 
' King Stephen and he were ſet at Liberty, the * Kin Ja 
himſelf came in Perſon to court him to bis Party; bu. 
be ſtood immoveable, like a Rock, againſt all the Appl. 
cation made to him by the King and the Court; and 
told them, tbat be bad not undertaken his Sister: 


auch 

Nec vero ullo ſermonum pondere ille moveri potuit ut inn 3 | ttle 
proderet, ſemel incepti non ſegnis executor. Ibid. 1 f it 
4 Malmſb. p. 192. Concederet Sorore dimiſſa n Trou 


es Regis, habiturus proinde totius terre dominatum, ut al 4 
ipfius arbitrium penderent omnia, eſſetque in /o/a Corona Rig: Wi 
znferior, cæteris omnibus pro velle principaturus. Repult : 
Comes immenſas promiſſiones memorabili reſponſo, quod pot. Wn 
ritas audiat & miretur, volo: Non ſum meus inquit ſed ali Wa 
Juris, cum meæ poteſtatis me videro, quicquid ratio de re qua Wn 
n dictaverit, facturum me reſpondeo. 

„ F. 193. + : 


= 
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= 
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ni | Cue ® for any private Intereſt of his own, or out of 
am per ſonal Pique againſt King Stephen, but out of a 
1: egard to the Oath he had taken, which they themſelves 
2004/4 do well io confider bow ſacred and inviolable a 
bing an Oath is. 
But to proceed: By the Decree of another Synod 
or the publick Good, and a Sentence of Excommuni- 
ation enforcing it, the Nation's Allegiance is tranſ- 
erred again to King Stephen, who grows ſo potent, 
as to ſhut up the Empreſs in the Caſtle at Oxon 
from whence, after three Months Siege, ſhe is fain 
eo make a very narrow and difficult Eſcape. Malm fg 


$ : hury looks upon it as miraculous, but ſays, he knew P. 195. 


ot, as yet, the Manner of it, Other Hiſtorians re- 
ate it thus; * that it being Froſt and Snow at Chriſt- 
nas Time, /be cloathed herſelf, and four or five that 
tended ber, all in White; by which Stratagem they 
1 p2ſſed over the Ice undiſcovered, and ſo ſhe got away 
„eo Walling ford Caſtle. 85 
Theſe Dangers that the Empreſs had run through, 
% nd her range and miraculous Eſcape out of them, 
nd the inconſtant Humour of the People, and the 
% Perfidiouſneſs of the great Churchmen and Nobi- 
ih whom ſhe was to govern, might very well make 
cep Impreſſion upon her Mind, and make her ei- 
her prefer a private Retirement in Normandy before 
he Proſecution of her Right to the Crown, with fo 
uch Difficulty, and Hazard of her Perſon, and ſo 
un ittle Proſper? of ever getting into the quiet Poſſeſſion 
f it; or it might even make her look upon the 
Crown of England as not worth the contending for, 
ach being the Temper of the Subjects (or the Conſti- 
14 ution of the Kingdom) that ſne could have no Secu- 
ity of keeping the Crown if ſhe had got it, but by 
2 2 Nullius commod; cauſa, nec tam Regis odio, quam reſpectũ 
WS acramenti ſui, quod violare nefas eſſe iph quoque deberent at- 


eendere. | | | 
E > Hoveden, p. 488. Brompton, 1032. Gervas, 1 358. 
11 | I 4 com- 


( 120 ) | 
complying with the unreaſonable Demands. of the! 
People to be governed by what Laws they pleaſe 
and by gratifying the imperious Humour of the Pope, M 


Legate, who would have all the Affairs of Church WW 


and State at hs ſole Diſpoſal. © £ 
This, I fay, might have been enough to have de. 


termined any Woman, not of ſo high a Spirit as tie 
Empreſs was, to give up the Cauſe, and leave both 
England, and her Pretenſions to the Crown, and u 
deſire to ſpend the Remainder of her Life in a yr. 
vate Retirement. And there is no Reaſon to que. Wl 
ſtion but that the Empreſs would have done ſo, hai 
not her Brother the Earl of Glouceſter been till wi. 
ling to ſerve her in the Proſecution of the Wat; 


and therefore, as long as he lived, ſhe ſtayed to i. 
fluence the Succeſs of his Arms by her Preſenc in 
the Nation: But he dying in the Beginning of M 


vember Anno 1146, we find that“ before the Lu 
following, the Empreſs went over to her Husband Jl K 
the Duke of Anjou, into Normandy, who had, befor i i 
that Time, recovered all that Dukedom in he 


Right. - 3 
Now that fhe did not only leave England, bu 
alſo, either then, or at leaſt before the Agreement 
made between King Stephen and her Son, gave u 
all her Pretenſions to the Crown of England, and li 
her Right paſs to her Son; beſides the Reaſons | 
have mentioned, ſufficient to incline her thereto, i 
there are alſo theſe Grounds, which ſeem to makeit 
more than probable: TINO 3 


Firſt, The Hiſtorian who gives us an Accountd hi 
her Departure does almoſt as good as ſay fo in «- 
preſs Terms: For he makes the Reaſons of her De 
parture to have been, her being now cr of c 


i Gervas, A. 1146. p. 1362. & Id. A. 1147. p. 1363. 3 | 
1 Imperatrix jam Anglicanæ diſcordiæ tædio affecta in Norma ln 
niam transfretavit, malens ſub tutela mariti in pace quic/ 


quim in Anglia tot moleſtias ſuſtinere, Gervas, ibid. hf I 
. le. in, 3 3 


; | ( x21 ) | 
ending any longer for the Crown, and chuſing rather 
„„ go and live quietly under the Protection of ber 
HUusband in Normandy, than to endure ſo much Trou- 
u here, in Hopes of the Kingdom. 
= Secondly, The Sequel of the Hiſtory ſeems to 
prove it. Two Years after her Departure, her 
Son Henry comes over into Exgland, and then he 
acts with the Lords that were before of the Em- 
= 27:/5's Party, and they ſeem to treat with him, and 
„ ES engage to act for him, as the Perſon in whom the 
EKigbt to the Crown was now veſted, and paſſed from 
hes Mother to him. Tis ſaid, that he Empreſs be- 
. gore, the Nobility of ber Party would not ſtir till 
n be 20% had the Right returned into England; and 
8 this occaſioned his coming over, being then but juſt 
grown up to the Age of Sixteen. He did, at that 
Time, but ſhew himſelf to them, to fix them to his 
Party, and then went forward into Scotland to the 
ing his Coin, who allo treated with him as claim- 
ing the Crown of England in his own Right ; and 
engaged him by Oazh, * if be recovered the Crown, 
to let him have Newcaſtle and Northumberland, and 
bu tbe Country between the Tyne and the Tweed. 


ment e In the Beginning of January 1150.“ he returned 
e from Scotland into Nor mandy, and then his Father, 
d lt JR * Geoffrey of Anjou, reſigned up the Dukedom of Nor- 
ons! mandy to him, which Dukedom Geoffrey had held 
reto, in his Wife Maud's Right; and therefore it is pro- 
en bable, that at Her Inſtance, at leaſt not without her 


Conſent, he gave it up to her Son Henry: And if 
his Mother was content to reſign to her Son her 
Right to the Duchy of Normandy, which ſhe and 
her Husband were then in quiet Poſſeſſion of, we have 
much more Reaſon to think ſhe did reſign up to him 


1363, Servas, A. 1149. p. 1366. u Nifi 1%, quem omnia 
— jure contingebant, in Ang/iam rediret. Ibid 8 my 
ieſeern Rn Hoveden, p. 40. P Gervas, p. 1367. 


F . Diceto, 525. Knighton, p. 2390. 
e 1 5 her 


„ 1 

her Right to the Crown of England, which he him. 
ſelf was to be at the Pains of recovering by For: 
He ftayed in Normandy and Aguitain till the Ter 
1153. being engaged in a War with the Fen 
King; and during that Time the War was renewel 
and carried on between King Stephen and the Lord 
that ſtood up againſt him, zo preſerve the Right i 
the Crown for the young Duke Henry, as the Hi. 
rian tells us: So that it appears they had then ng 
farther Concern for his Mother, but looked upon 
the Right to the Crown as devolved upon hin, 
Theſe Paſſages therefore, in our Hiſtory, make it 
probable that Maud had ręſigned up her Right to her 
Son. 
Thirdly, The Temper of the Empreſs herſel 
makes it ſtill more probable. We find this to be 
her Character, that ſhe was a Princeſs of a ver 
great Spirit; and her carrying it ſo high, upon he 
Victory over King Stephen, is a ſufficient Proof d 
it. Now ſuppoſing that ſhe was of that Tempe, 
and that ſhe had not refigned up her Right to the 
Crown, but ſent her Son over only to act in by 
Name, and he ſo far abuſed his Mother, as without 
her Authority to give away her Right for ever, re 
ſerving only the Reverſion of the Crown to him- 
ſelf; it cannot be conceived that we ſhould find no 
thing related in our Hiftorians either done or ſaid by 
the Empreſs in Vindication of her own Right: E. 
pecially if we conſider, that Henry did not ſtay i 
England long after the Agreement was made between 
King Stepben and him, but returned back again into 
* Normandy, which, of all Places, one would think 
he ſhould not chuſe to go to, having lately done hi 


 Diſcordia quæ verſabatur inter Regem Stephanum ( Regin, 
ut dicam, mutuatum -& quoſdam Angliæ Cemites, qui Jura 
Regni Henrico jam militi juvenculo conſervare wolebant, toti Ai. 
gliæ dolendum excidium minabatur. Gervas, p. 1367. 
1 Gervas, 1376. . 
Moti 
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b BS Motber that was there ſo great an Injury; and one 
4. would think ſhe would have ſhewed her Reſentment 
1 W by raifing him ſome Trouble there: But we find 


nothing, but that he lived there quietly, without 
ed the leaſt Trouble from his Mother, and ſtayed there 
till he was ſent for into England upon King Stephen's 
1 Deatb; and then we have no Ground to imagine but 
ſh that his Mother gave him Foy, and wiſhed him a 
good Voyage into England, and a happy Reign; at 
leaſt the Silence of the Hiſtorians, conſidering her 
” WS Temper, is a better Argument that ſhe had given up 
her Right, than their not mentioning her Refgna- 
ion, nor producing an Inſtrument of it, is of the 
ren. 

Maud, therefore, having reſgned her Right to the 
„crown, and it devolving upon her Son Henry II. 
15 the Nation were releaſed from their Oaths to her, 
Is and fo there is no Need of any Expedient to clear 

them from the Breach of their Oaths to her in the 
N Asreement between King Stephen and Henry II. 
„v herein no Regard was had to her Right. Her Son 

Hen was the only Perſon whoſe Right the Eſtates 
of the Realm were obliged to take Care of in this 
Areement; and his conſenting to the Agreement, 
" B22. that, notwithſtanding his Right to the Crown, 


_ King Stepben ſhould enjoy it for his Life; this alſo 
; 7 £/22/ed them from the Obligation of their Oaths to 


him, fo far, I mean, that they might then lawfully 
continue their Allegiance to King Stephen during his 
Life, reſerving it only to Henry II. after King Ste- 
Pens Deceaſe: For ſeeing he was the only Perſon 
they could injure by continuing their Allegiance to 
$ of ing Stephen, his receding” from his Right in that 


ww 
3 
> 
78 


we 
1 
. 
* 
I 

* 


Particular exempted them from a Poſſibility of do- 
ing bim any Injury thereby. f 
But then there is another Difficulty urged in the 


our 


Noon 10 an Uſurper for bis Life, is repugnant to 


courſe, viz. That continuing the Allegiance of the p. 21. 


( 124 ) 
dur Conſtitution, if it be founded in a lineal and 

legal Succeſſion. This Difficulty is eafily anſwered 
by confidering the Grounds of our Obligation to the 
fundamental Conſtitution of the Kingdom, which is 
not for its own Sake, but for the Sake of the Rights 
of the King, his Heirs, and the whole Nation, in- 
volved in it: If therefore the King, - his Heirs in 
Being, and the Nation, - jointly conſent to the Alte- 
ration of the Conſtitution, or any Deviation from it 
for the preſent, here no one's Right is invaded, be. 
cauſe every one has conſented, and ſo the Thing iy 
juſt and lawful, notwithſtanding it is not agreeable 


to the Conſtitution, but repugnant to it: Tho! per. 7 


haps it need not be ſaid to be repugnant to it nei. 1 
ther, becauſe the Conſtitution itſelf may be ſaid o 


allow, that by the Conſent of all whoſe Rights are ; . 
concerned in the Preſervation of it, either the 
Whole, or Part of it, may be altered, or ſuper ſ:41 


for a Time. For the Queſtion about the Altemtion 


of the Conſtitution is not, whether it may not be 4 


done by the Conſent of all Parties concerned, but, 
whether the King alone, without the Conſent of the 


Heir of the Crown, or the Eſtates of the Realm, WW 


can alter the Conſtitution in any Part wherein br 


Rights are concerned; or the Eſtates of the Realm Wi 
can alter the Conſtitution to the Prejudice of th: WW 
Rights of the King, or Heir of the Crown, without 
their Conſent; or (as ſome put the Queſtion farther) MW; 
the King and the Eftates, to the Prejudice of the 1 | 
Right of the Heir of the Crown, without his C. 


ſent. This, I ſay, is the Queſtion 3 but it is not 
doubted but that the free Conſent of the Part 


whoſe Right only is touched in the Ateration of 


the Conſtitution, makes that Alteration of the Con WW 


ſtitution juſt and lawful, becauſe no Man is injure : | 


thereby. 


To apply this, therefore, to the Caſe in Hand, 4 


Before the Agreement between King S 1 and 
| d m 


* 
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Hen II. that King Szephen ſhould be King for his 


Lite, King Stephen could not juſtly and lawfully fit in 
e the Throne, becauſe this was againſt the Right that 


8 notber Perſon had by the Conſtitution of the King- 
dom (firſt Maud the Empreſs, till ſhe 79/gned, then 


ner Son Henry II.) and the Nation could not juſtly 
n and lawfully pay their Allegiance to King Stephen, be- 
< WT cauſe they were under an Obligation to pay it to an- 
0 other, both by the Conſtitution of the Realm, and 
the Oaths they had taken to Maud and her ſue. 
hut this Agreement ſet Things Tight again; for 


ble WS Henry II. giving his Conſent, the Nation were then 


ot Nat Liberty to continue their Allegiance to King Ste- 
de pben during his Life, becauſe the Injury would be 
to i only done to Henry, and he had given his Conſent to 


ay . it; and farther, the Nation (by virtue of Henry's 
the = Conſent authorizing them to do it) conſenting to pay 
” their Allegiance to King Szephen for his Life, Ste- 
on 


pben became from thenceforth the juſt and lawful 


t be Poſſeſor of the Throne: And this Deviation from 
but, the lineal and legal Succeſſion was either not repugnant 
the co the Conſtitution (that being preſumed to allow of 
* what is done by the Conſent of all Parties concerned) 


Hor if in Strictneſs it was contrary to it, yet it was 
aln i both Juſt and lawful, becauſe no Man's Right by the 
the Conſtitution was invaded thereby. 7 5 

a e And this was the Senſe that the honeſt and diſ- 


ther) intereſted Men in that Age had of this Agreement; 
* the that it ſet all Things right again, by virtue of the 
O. Conſent of Henry II. the then King de jure, or Heir 
> 10: BW of the Crown, hitherto excluded, but now receding 
Pan from his Right, for King Stepben's Life. Nothing 
ion ol can be more full and pertinent to prove this than 
Co, i the Words of Gul. Neubrig. He ſays, that King 
un = ER | Stephen 


1 
1 


5 Quibus Deo propitio ſalubriter actis, Rex Aagham, & An- 
glia pacem recepit. Annis enim jam plurimis fere nudo Regis 
nomine inſignis, tunc recipere viſus eſt hujus rem nominis, & 


quaſi 


P. 21. 


(126) 


Stephen i ben received the Crown of England, the 


for many Years before, be bad almoſt only the Name 9 


King; but now be ſeemed to receive the Thing gu. 
fied by that Name, and did, as it were, then firſt h. 
gin to reign, becauſe then firſt having wiped off th Mi 
's tyrannical Uſurpation, be put on + 
Righteouſneſs of a lawful Prince. Diceto has the Wil 
like Expreſſion, that now King Stephen began 10 
and act as a Ning; and he and Matthew Paris in. 
terpret a Prophecy of Merlin's as now fulfilled, N. Wi 
cebit peſſidenti ex impiis pietas, donec ſeſe genitore i. 
duerit; i. e. The right Heir ſhall give much Trout WW 
zo the unjuſt Poſſeſſer, till he puts on the Perſon « fi; 
ts him for his Son, as King $1. Wh: 


Stain of 


his Father, and 
phen did Henry II. in this Agreement. | 


I ſee no farther Difficulty in this Caſe, unleſs ay MW 
ment was a 1 


one could prove, 1. That this A 
Act of the Efates of the Realm, and not King 


Stephen's and Henry 11's 3 and that they conſenti Ml 
to the Act of the Eſtates, not the Eftates of tie 


Realm to tberr A. 


2. That tho Henry II. had denied to conſent to b I 
yet the Eſtates having fo adjudged it for the publ. 
Good, the Senſe of the Nation was, that they woull 


have been at Liberty to continue their Al 
King Stephen during his Life, even 
himſelf, if he had oppoſed it. 


ua tune primo regnare ccepit, quia tune primd purgatd irve i 
itiam induit. Gul > 


ons tyrannice macula lagitimi Principis j 
eob. L. 1. Rerum Angl. c. 30. 


Et ut Regem Stephanum nunc Regem intelligas, antiqu 1 


Regni privilegia reſtaurare proponit, A. 1153. p. 528. 
— Di „Mid. Matth. Par. A. 1153. ; OY 


legiance 
againſt Hem 
Now there is not 
any Thing offered in the Diſcourſe to prove either i Ii 
theſe two Points, any farther than that it is ſaid that il 
the Agreement was made in Parliament, and ſeven 
of our H:ſtorians are quoted for it, and, among th 


(127) 


thi reſt, Gervas, whoſe Words are thus rendered; 
e of The great Men were ſummoned to perfect the Agree- 
jon: ment, by giving their Aſent to it, and confirming it by 
be. tbeir Oaths, Where I obſerve, firſt, that the Words 
(er præcepto Regis & Ducis) are not tranſlated, which 
yet prove that the Dukes Authority concurred in the 
the riss that ſummoned this Parliament, tho' King 
to h S/epben only was King de facto. 2. That the Par- 


acde (&) in the Words (& if) is overlooked ; for 
if the great Men were (alſo) to give their Conſent, 
this makes it probable that the King and the Duke 


nite paci præberent aſſenſum) do not anſwer to thoſe 
*. in the Engliſh (to perfect the Agreement by giving their 

ent to it) for jam initæ paci ſeems to ſignify an 
Agreement perfected already. Beſides, the foregoing 
Words in Gervas make it more probable : For he 
tells us“, that the Agreement was made by the 
Mediation of the Archbiſhop of Canterbury and the 
== B:/bop of Winton, the Pope's Legate, who made 
i their Buſineſs, by diſcour/ing the King, and ſending 
Meſſages to ihe Duke, to bring them to an Agree- 
nent: And then follows the ſummoning of the Par- 
liament, by Writ both from the King and the Duke, 
% give their Aſſent (Jam mite pact) to the Agree- 
ment already (made, at leaſt, if not) complete, and to 
confirm it by their Oaths. And this does ſufficiently 
prove that the Agreement was- not an Act of the 


ever Factum eſt—ut ex præcepto Regis & Ducis convenirent 
te Præſules & Principes Regni, ut & iph jam initæ paci præberent 
ig en aflenſum & unanimiter juramenti Sacramento confirmarent. 


Cervas, A. 1153. p. 1375. I. 6. | 

= ? Theobaldus Cantuarienſis Archiep. cum Rege cum Duce de 
omponendã pace tractabat: cum Rege fingulariter colloguens, 
PDoci vero frequenter nautigſo mittens. Henricus vers Epiſcopus 
Vinton. qui priùs quidem regnum funeſtè turbaverat, chm omnia 
vaderet rapinis, incendiis, & cedibus demolita, pœnitentia motus, 
ad tantorum finiendam malorum malitiam concordiz Principum 


; invigilabat. Factum eſt autem, & quæ ſeq. ut ſupra. 
Eſtates 


had given theirs before. 3. That the Words (jam 


P. 22. 


Henry II. was not made by the Eſtates of the Realm, 


_ fans) - 
Eſtates concluding the King and the Duke under» 
Obligation to give their Conſent to what the Eſtau 
of the Realm had decreed for the publicꝶ Good, bit 
a Concord upon a Treaty between the King and Duke, 
to which the Eſtates were ſummoned by both their 
Authorities, to give their Conſent, and to ſwear tg 
it, for the Satisfaction and Security of both Parties. 
But, however, this Agreement of King Stepben and 


and both Parties obig ed to ſubmit to it; yet ther: 
ſeems to be ſome Reaſon to think it was ſo in the 
Agreement made 39 Hen. VI. between that King 
and Richard Duke of York, which is the other Cat 
that the Diſcourſe alledges to this Purpoſe. And 
here, firſt, there is an Account of ſome farther Ply 
that the Houſe of Lancaſter had to the Crown than 
is to be found in any of our printed Hiſtorians (out 
of a MS. written by Forteſcue) viz. that Philipps' 
Legitimacy was queſtionable, from whom, as the 
Daughter of Lionel Duke of Clarence, the Houſe of 
Vork derive their Pedigree. To this I need make w 
Anſwer, the Queſtion not being about the Rght i 
the two Houſes of Vork and Lancaſter, but whether 
Henry VI.'s being King in Poſſeſſion gave him: 
Right to the Subjects Allegiance, even againf the 
Heir of the Houſe of Vork, when he came to put 
in his Claim, and that Claim was acknowledged to 
be true and ſufficient by the Eſtates of the Realm 
aſſembled in Parliament. Yet thus much may be 
obſerved, | | 

1. That ſuppoſing this Defe# in Philipp's Title, 
from whom the Houſe of York derived theirs, its 
much to be wondered, that, notwithſtanding this 
the 2 Parliament 8 Ric. II. ſhould declare her Son 
Roger Mortimer, Earl of March, Heir apparent of 
the Crown; which beſides, by the Principles of the 


T Hollinſhed, P- 448. : 
Diſcourſt : 
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er a Diſcourſe, is a Determination, by the Authority of 
ſeats WR the King and the Eſtates of the Realm, that ſhe had 
but a good Right and Title from Lionel Duke of Clarence, 
Juke, WF notwithſtanding this Faw in it, real or pretended. 


2. It is to be wondered, likewiſe, that the King's 
Council, by whoſe Advice and Afjiftance the Ob- 
Jedlions were framed againſt the Duke of York's 

| Claim, do take no Notice of this Objection from the 


2alm, Dueftionableneſs of Philippa*s Legitimacy, (or any 
there other in Forteſcue's MS.) which had been more ma- 
n the terial than any of thoſe Objections they lay againſt 
King WW his Claim, which are only, the Oaths of the Lords 
Cale to Henry VI. the Entail of the Crown by Act of Par- 
And lament upon the Heirs Males of Henry IV. and, 


W lftly, King Henry IV.*s pretended Claim as right 
Heir to Henry III. from Edmund Crouchback. 


(out But to come to that which the Diſcourſe mainly in- 

pp, WA fiſts upon, viz. the Way of ending this Difference be- 

the een Henry VI. and the Duke of York in Parlia- 

ue of ment; there the Diſcourſe obſerves to us three 

ken Things, 

ht of 1. That the Duke, notwithſtanding his Title, takes P. 23: 


f an Oath of Allegiance in Parliament 10 Henry VI. du- 


im 2 ring bis Life, reſerving to himſelf the Right of Suc- 
the con after him. This Oath, the Diſcourſe ſays, P. 24. 
o put muſt be allowed to be a lawful Oath ; therefore an 

ed to Oath of Allegiance, on the Account of Poſſeſſion, is a 

dealn le fu Oath. True, it is fo, in that particular Caſes 

ay be 


but the Concluſion ought to be, that it is ſo in | age 
al: It is lawful for the King de jure to recede from 


Title, his own Right to the preſent Poſſeſſion of the Crown, 
, it's and to give way, by his own Conſent, that the Alle- 
r this, Lance of the Nation be continued to the King de 
er Son / for his Life; and thus much does follow from 


chis Inſtance: But the Concluſion ought to be, that 
the Subjects may keep the King de jure out of the pre- 


ent of 
of the 


| 
| 
| 


Dr. Brady's Introduction to Engliſh Hiſtory, p. 385. 
| K TL ſent 


courſe ) 


ſent Poſſeſſion, and continue their Allegiance to the 


freely, and his Subjecis doing it for him whether he 
Will or no. 


parting with his Right, but as a Thing fitting ts be 


ftanding, and without Prejudice of the fame, the ſaid 


fhall take, worſhip and honour him for his Sovereigi 
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King de facto for his Life, without, nay even again thr 
the King de jure*s Conſent : This, I conceive, ought Nm 
to be the Concluſion ; but theſe two Things are Mes 
widely different, a King's giving up his own Right NDte 
to the Crown in Whole or in Part, voluntarily and Nuifit. 


But it is ſaid, the Duke did not look upon it as 


done, on the Account of Poſſeſſion, for ibe publick 
Good. And for Proof of this, the Words of bis 


Agreement are ſet down, That his ſaid Title notwith- 


Duke tenderly deſiring the Weal, Reſt, and Proſperity 
of this ,and—and conſidering the Poſſeſſion of the ſaid 
King Henry VI. and that he hath for his Time bien 
named, taken and reputed King of England—:s co 
tent, agreeth and conſenteth that he be had, reputed and 
taken King of England—with the Royal Eſtate, Di- 
nity and Pre-eminence belonging ibereto during hi 
Life natural; and for that Time the ſaid Duke, with- 
out Hurt or Prejudice of his ſaid Right and Title, 


Lord: So that it appears, that he looked upon it a I Io 
conſiſtent with his Right to ſcocar Allegiance to Henry (by 
VI. as King in Poſſifisn for the publick Good; and Cre 
the Parliament, who allowed, nay contrived this Bl 

Agreement for the public Good, muſt be looked up. us, 
on as of the ſome Judgment, The Reſult of all Wi the 
which, to bring it home to the Point in Controverſ, der 
muſt be this ; | hay 
I. That the Dube and the Parliament did not WW allo 
look upon his Title by Blood, as giving him a Right, WW any 
by our Conſtitution, to the preſent PoſſeJion of the ¶ but 
Crown, and the immediate Allegiance of the Subjeas, and 
but only to the Rever/ion of the Crown, and the Al- Cre 
tue 


legiance of the Subjects after King Henry's Deceafe 
| 2 2. That 


SS 


the 2. That the Duke and the Parliament looked up- 
unt Non it to be in the Power of the Eſtates of the Realm 
oht Naembled in Parliament, to continue the Allegiance of 


he Subjects to King Henry VI. notwithſtanding the 
Duke's Right and Title, if they adjudged it to be re- 
nuifite for the public Good, Theſe two Points, I 
onceive, comprehend the whole Controverſy, and 


nen, for that's the only Proof offered in the Di/- 
ſurſe, under this firſt Head: And therefore, in An- 
wer to it, | 

Firſt, I ſhall ſhew that the VMords themſelves do 


ot neceſſarily import ſo much. 


Secondly, I ſhall ſhew, from other Reaſons, tha 
Ber his was not the Duke of York's Senſe. | 
id Thirdly, I ſhall ſhew, that it was not the Par- 
been men's Senſe neither. | 
5 Col 1. The Words themſelves do not neceſſarily im- 


ort ſo much, (and yet they muſt, to make it a good 


Di; rgument from them.) Firſt, he agrees, that both 
19 bis imſelf and the Nation ſhall take Henry VI. for 
with. eir King during his Life, otepilhſtanding his Right 
Titt, Wd Title, and without Prejudice or Hurt of the ſame : 
een iis does not neceſſarily import that he meant thus, 
| 1t a5 


[ look upon it as our Cotitu:ion that Henry VI. 


Henry (by virtue of his Poſſaſſion) ought to keep the 
; and Crown for his Life, notwithſtanding my Right of 


/ this 
d up. 
of al 
ve 


Blood :” But it rather imports that he meant 
us, I am willing to let Henry VI. continue in 
the Throne for his Life, but I would not be un- 
derſtood to prejudice my own Right thereby, nor 
have this Act of mine interpreted, as if I did 


id not I allow, that Henry ought to have it any longer, by 


Right, any Right he bas to keep it by Blood or otherwiſe, 
of the i but that 7 my/e!f ought, by the Laws of God 
bject and Man, to have the immediate Poſſeſſion of the 
he A Crown if I would, and he holds it, only by vir- 
_ F- tue of my Conſent to this Agreement.“ Secondly, 


K 2 _— 


muſt be proved from the Words of the Duke's Apree-' 


li 
The Duke agrees to this, tenderly deſiring the Mud, 
Ref, and Proſperity of the Land: This does not of 
Neceſſity import neither, that he meant thus, 
look upon myſelf as obliged by Law to let King 
Henry continue in the Throne, becauſe the Eſtate 
of the Realm in Parliament have judged it to be 
for the publick Good: But rather thus, I look 
upon it as my Right to have the Crown imme: 
ately if I will; yet, becauſe I tenderly defire to pre. 
vent any farther Bloodſhed and Confuſion, I an 
willing not to inſiſt upon my Right for the pr. 
ſent, but to let the King continue in Poſſeſſian, te 
<« ſerving only the Reverſion to myſelf after his D. 
* ceaſe.” Thirdly, The Duke agrees to this, cn. 
fidering the Poſſeſſion of King Henry VI. and that lt 
hath for his Time been named, taken, and reputed 
King of England.—This does not import neithet 
that he meant thus, © I look upon Henry VI. x 
having a Rigbi by our Conſtitution to be King fa 
his Lite by virtue of his long Poſſaſſian: But n. 
ther thus, Tho* King Henry has uo Right to reign 
% ary longer, yet becauſe after a Reign of 7hiriy-nn 
« Nears it is very hard for him to be made a d. 
«« jee?, and the Nation having ſworn Allegiance to 
him and obeyed him ſo long, are willing ftill to 
% have my Conſent that he continue King for hs 
Life, I am upon theſe Reaſons (and he might 
<< have many other po/itick Reaſons to himſelf ) wi. 
ling to continue him King, provided the Revi. 
« ſion of the Crown after him be ſecured without 
5 farther Trouble to me and my Heirs.” Andi 
I may infiſt upon Niceties, the Words themſelys 
ſeem to ſhew the Senſe both of the Duke and Par: 
. lament, of the /ittle Right King Henry had by vi. 
tue of his Poſſeſſion; his Poſſeſſion is placed not 
his having been, but in his having been named King 
that is, in his having been a King nomine, not f: 


But the Duke conſents that he ſhall be (not ** 
| | ut 
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A 
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PR y 
but) bad, &c. which implies that he gave him the 
rem nominis, to uſe Neubrigenſis's Expreſſion. 

2, I am to ſhew, from ſome other Reaſons, that 
the Duke did not, when he made this Agreement, 
look upon himſelf as obliged by Law to let King 
Henry continue in the Throne, and ſwear Allegiance 
to him upon Account of his Poſſeſion for the publick 
Good, And this will appear, 1. From his Deport- 
ment from his firſt coming into the Parliament to lay 
Claim to the Crown, during the whole Time that 
his Claim lay under Debate, till the Agreement was 
concluded. He came to London about the Middle 
of Oober, and went ſtraight to the Houſe of Lords, 
and ſome ſay he © ſat himſelf down in the Royal 
Throne ; others, that he“ flood by the Cloth of State, 
and laid his Hand upon it; and ſome likewiſe give 
us a long Speech that he made in the Houſe demand- 
ing the Crown: All agree that he gave the Lords 
ſufficient Intimation by his Look, his Words, and 
his Geſtures, that he came for it. 
came to him in the Houſe, and gd him if he 
would go ſee the King: His Anſwer is, as Hollinſbed 
relates it, J remember not that I know any in this 
Realm, but that it beſeemeth him rather to come and ſee 
my Perſon, than me to go and ſee bis. 
Houſe he went to the Palace, * and there broke 
into the King's Apartment, King Henry being fain + 
to retire, and give him Place. On the 16 of Oc- 
tober = he exhibits his Claim in Parliament by his 
Council, and the Debate about it laſted till the Eve 
of All-Saints Day, and during that Time he would 
not vouchſafe to /e the King; ſaying, that he was 
ſubjefF to no Man, but only to God, This ſhews that 
he had not this Notion, that a King in Poſſeſſion is 


The Archbiſhop 


From the 


King, 
ot 1:0 * Hollinſhed, p. 655. a. Hall apud Hollinſh. ibid. 
ane FHollinſh. ibid. e Hollinſh. ibid. 

b e, fn. > Hellinch. 
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by 


Subjects due to him only, but that the Crown and 


( 134 ) 
by Law King for bis Life and the Allegiance of the 1. 
it was 
down 
follow 
Reſert 
Title 1 
of the 
Right 
fill n 
Claim 


the Subjects Allegiance was then due to none hut 
himſelf : And ſome Hiſtorians ſay, that at his fir 
coming he deſgned to have been crowned himſelf up 
All-Saints Day. | 
2. It appears from the very Words of his Clain, 
that he looked upon himſelf as having a Right not 
to the Reverſion only, but to the preſent Poſſeſſion of 
the Crown. In his Claim“ he firſt derives his Pe. 
digree from Philippa, Daughter and Heir to Lionel il that / 
Duke of Clarence, the third gotten Son of King Ed. Wh was w 
ward III. (then it follows) 70 whom the Right, Til, Right 
Dignity Royal and Eſtate of the Crowns of the Realm 2. 
of England and of France ef Right, Lau, au Duke 
Cuſtom appertaineth and belongeth, before any Ijue f bol! 
John of Gaunt the fourih gotten Son of the ſam Wi Duke 
King Edward. Here he declares that the Rh nen,; 
Dignity and Eſtate of the Crown belongs to hin d. Mot thi 
fore any of John of Gaunt's 1ſue, and therefore this i e 1 
is a Claim of Right to the preſent Poſſeſſion againk iſ and 
Henry VI. And the very O4jeftions made to hi i berij 
Claim prove as much: For the Lords object tie King. 
great Oaths they have made to the King and ibu 2. 
the Lords may not break their Oaths ; which were fi the ! 
volous, if they did not underſtand his Claim to be, . King 
that himſelf ought to be then King, and not Han his P 
VI. and that their Allegiance was not due to Hm conti. 
VI. but to him. | | Blood 
3. It appears, likewiſe, from the Form of the both 
Agreement or Accord between King Henry and the Hand! 
Duke, that the Duke ſtill looked upon himſelf a I, 
having a Right to the preſent Poſſeſſion of the _ 
mig 


Crown and the Nation's Allegiance. Which k 
proved, | 


i Stow, 409. * Hollinſhed, 657. Stow, 409. Dr : 
Brady, p. 384. Dr. Brady, p. 385. 5 
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1. Becauſe his very Title, in the ſame Words as 
it was exhibited in Parliament by his Council, is ſet 
down in the Beginning of the Agreement, ® and then 
follows his Conſent to the Agreement, but with a 
Reſerve that he ſtill ſtands by his T:zle. The ſaid 
Title notwithſtanding, and without Hurt or Prejudice 
of the ſame, &c. ſo that if he at firf claimed a 
Right and Title to the preſent Poſſeſſion, it is plain he 
fill maintains the Truth of every Syllable of his 
Claim; and therefore, however he gave his Conſent 


| that Henry VI. ſhould continue in Poſſeſſion, yet it 


was with a Declaration, that he looked upon the true 
Right to the preſent Poſſeſſion to be in himſelf. 

2. Becauſe, as the Agreement was made, the 
Duke did not give up the Poſſeſſion to King Henry 
wholly; for tho* Henry is continued King, yet the 
Duke is made Protector of the Realm by the Agree- 
ment; and he had, in a Manner, the whole Exerciſe 
of the Regal Authority, a Power to ride through 
the whole Realm for the ſuppreſſing of all Rebellions 
and Inſurrections, and Commandment is given ta all 
Sheriffs, Officers, and Subjects, to obey him as the 
King. 

5 But I am to ſhew, thirdly, and laſtly, that 
the Parliament had not that Senſe; that by Law 
King Henry ought till to continue King by virtue of 
his Poſſe ion; nor thought that they had a Power to 
continue him, notwithſtanding the Duke's Right of 
Blood, for the publick Good. And this will appear, 


both from the Proceedings b:fore the Agreement, 


and from the Agreement itſelf. | 

1. From the Proceedings before the Agreement. 
The King's? Council are commanded to ſearch what 
might be alledged for the King's Avail in Objection 


un Hollinfh. and Stow, ibid. n Hollinſh. Stow. / 


* Aoridgment of the Records 39 H. VI. n. 32. 
Lr. Brady, p. 385. Rot. Parl. 39 H. VI. n. 12, & ſeq. 
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heritor to King Henry III. 


cond and third, That there was no Act of Intail but 


Duke of York (they are the Words of the Roll in 


| (136) | 

and - defeating of the Title and Claim of the Duke, 
and by their Advice the Lords propoſed theſe 0}. 
jections to it: 1. Their great Oaths to the King, 2. 
The great and notable As of Parliament—which, 
they ſay, are of Authority to defeat any Manner if 
Title. 3. (Which is the ſame Objection) The Intail 
made to the Heirs Males of Henry IV. 4, Henry 
IV.'s Claim when he took the Crown, as right I. 


The Duke anſwers to the fir, That no Oath 
which is the Law of Man, ought to be performed, 
when the for leadeth to the Suppreſſion of Truth and 
Right, which is againſt the Law of God. To theſe 


that made 7 H. IV. and that if he had had ay 
Right by Blood, he would not have defired the 
Crown to be g anted him by that Act, which tateth 
no Place, neither is of any Force or Effect againſt bin 
that is right Inberitor of the ſaid Corones, as it at. 
cordeth with God's Law, and all natural Laws. To 
the fourth, That that Claim of Henry IV. was not 
true, as he offers to prove. . 
Upon Conſideration of this Anſwer and Claim of the 


Dr. Brady) it was concluded and agreed by all thi 
Lords, That his Title could not be defeated ; and there 
fore for eſchewing ihe great Inconvenients that maj 
enſue, a Mean was found to ſave the King's Honour 
and Eſtate, and to appeaſe the ſaid Duc, if he 
would; which was, That the King ſbould enjcy tht 
Corone during Life, the Duke to be declared the trit 
Heir, and to poſſeſs it after his Death, &c. 
From which whole Proceeding it appears, I. 
That (as I ſaid before) their very Ovjedtions ſuppoſe, 
that the Duke claimed a Right to the preſent Poſ- 
ſeſſion of the Crown. 
2. That they allow both his Claim, and Arfue 
to their Objections, to be god; and therein allow, 


fir |, 


— 


1 | I 
frſt, that an Oath of Allegiance taken to a King in . = 
Poſſeſſion, is not good againſt the Right of the true = 


. Heir of the Crown; and then, Allegiance is not due 
ich, upon Account of Poſſeſſon. Secondly, That an AF 


of Intail is not of Force againſt the Right of Blood; 
and then, Allegiance is not 7ransferrable, by our Law, 
from him that has the Right of Blood by any Act of 
the Eſtates of the Realm, for the publick Good. 

3. That upon the Admiſſion of the Duke's 
Claim and Anſwer, the Lords do in Effect declare 


med, Ml they looked upon King Henry's Crown to be gone, 
und except the Duke could be perſuaded to come to ſome 
© ſe- milder Terms than he inſiſted upon in his Claim, 
/ but vz. to be contented with the Reverſion of the 
any Crown. For *tis ſaid, a Mean was found to ſave 
the Bi the King's Honour and Eſtate; which therefore, other- 
axeth Wi wiſe, muſt have been gone, and the Crown ſet upon 
} bin Wi the Duke's Head immediately; and to appeaſe the ſaid 
t . Duke, if he would. To appeaſe, that is, to content 
To him; but yet fo that they did not yet know, whether 

s not he that had a Right to the pole would be contented 
to take but a Part, viz. the Reverſion of the Crown: 

Fi Therefore they add, if he would, to ſhew that theirs 
in vas but a Propoſal, and not a judicial or decretory 
] the Ad; and was till to be referr'd to him, to conſent 
bere- i to it if he would. Theſe Things, I conceive, appear, 
/ 110) 1. From the Account of the Proceedings before the 


Agreement. 5 
2. The ſame does farther appear from the Agree- 
e nent itſelt: And that, 
? true 1. Becauſe in the very Form of the Agreement 
the Duke's Title * is ſet down in the very ſame Words 
« WI wherein it was exhibited in the Houſe z and he is al- 
poſe, lowed to ſwear to the Agreement, ſaving the Truth 


Fe. bis Title: And befides, the whole Agreement is 
p enalted by the King and the tbree Eftates, with his 
fee | | 

llow, 2 Hollinſh, Stow, Dr. Brady. 

firſt, | . Title 


| Had the preſent Poſſeſſion. 


ſion for him to wave it, fince he ſaw King Henry 
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Title in it; and his Title is approved of in the fol. 
lowing Words, The King underſtandeth certainly tj, 
ſaid Title of the ſaid R. Duke of York juſt, lawful, 
and ſufficient, by the Advice and Aſent of ihe Lordi 
Sir. and Temp. and Com. in this Parl. aſſembled; 
and by Authority of the fame Parliament, declaret}, 
approveth, ratifieth, confirmeth, and accepteth th 
ſaid Title juſt, good, lawful, and true. Now this 


is his Title as it is ſet forth in the Beginning of the 


Agreement, and was exhibited in Parliament; and 
therefore if that was to the preſent Poſſeſſion of the 
Crown, this is a Declaration of the Judgment of 
King, Lords, and Commons, that, tho' the Duke 
waved the Poſſeſſion by conſenting to this Agreement, 
yet if he had infiſted upon his Tzz#/e, he muſt have 
But there was good Res- 


Intereſt yet ſo ſtrong, that it would have coſt him x 
great deal of Trouble to have got into quiet Piſ- 
Mon, and hazarded both the Loſs of that and the 
Reverſion too. 

2. In the Ad of the Accord or Agreement, the 43 
of Iutail of Henry IV. is repealed and cancelled; ſo 
that from henceforth King Henry VI. held the Croun 
only by virtue of this Agreement. 

But againſt this may be ſome Objection brought 
from what is obſerved, in the ſecond Place, by the 
Diſcourſe, touching this Agreement. It obſerves, 
therefore, 2. That the Lords objected the Oaths they 
had taken to Henry VI. to which the Duke anſwers, 
that Oaths muſt not bind againſt Truth and Fuſtict, 
The Diſcourſe replies, that this Was do take it fir 
granted that be had Truth and Juſtice of his Sid; 
whereas there was a long Poſſiſſion of fixty Years again 
him, and other Matters might have been objected 
which were then forgotten, or not examined, (tho the 
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Debate lafted three Weeks) but are now remembered 
and called to Account. 
Duke was not to anſwer any Objections in Forteſcue*s 
MS. or this Diſcourſe, except the King's Council and 
the Lords thought fit to lay thoſe Objections againſt 
his Title; the Lords had ordered the King's Coun- 


*Tis eaſy to anſwer, the 


cil that they ſadly and adviſedly ſhould ſearch and 
take all ſuch Things as might be beſt and ſtrongeſt to 
be alledged fer the King's Avail, &c. and therefore 
it is probable the Council either found zo other Ob- 


jections than theſe, or thought them not ſo material; 


and they were better Judges than we: However, 
the Duke had Reaſon to look upon his Title as 


gad, if he could anſwer the Objections that they 


brought againſt it: And that his Anſwer to them 
was ſufficient, the Lords themſelves allow, who 
thereupon agreed that his Title was indefeafible. 

But they did not ſo far allow of his Anſwer, but 
that they wwere ſtill concerned for their Oaths, and P. 26, 
concluded and agreed io take the Mean above rehearſed, 
the Oaths that the ſaid Lords had made unto the King's 
Highneſs at Coventry and other Places ſaved, But 
the Mean above rehearſed was to ſave the King's Ho- 
nur and Eſtate, as well as their Oaths, by appeaſing 
the Duc (i. e. contenting him with the Reverſion) if 
he would : So that if he would not, their Oaths, and 
the King's Honour and Eſtate, could not, in Right 
and Juſtice, have been ſaved ; but the Duke ought 
to have been admitted to the immediate Poſſeſſion of 
the Crown, and they ought to have ſworn Alle- 
giance to him. | 

The third Thing the Diſcourſe obſerves is, that P. 27. 
in I E. 4. where the Right and Title of the Duke of 
York 7s ſet forth, yet there this Agreement is recited, 
and the Proceedings againſt Henry VI. grounded upon 
bis Breach of it. I grant this, becauſe from thence- 


Dr. Brady, p. 385. 
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the Agreement, in a Condition of forfeiting the 
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forth he had a Right to hold the Crown by virtue of 
the Duke's Conſent to this Agreement; and it could 
not juſtly be demanded of, or taken from him, but 
upon his Breach of bis Part in the Agreement, and 
then the Right of the Houſe of York to immediat 
Poſſeſſion revived again, which was ſuſpended by vi. 
tue of the Agreement, till he ſhould either * die, o 
reſign, or forfeit the Crown, And his being left, by 


Crown upon his Breach of it, ſhews how little the 
Parliament allowed of his Right by virtue of his 
Poſſeſſion. And beſides, it is to be obſerved, that 
1 E. IV. he is attainted of Treaſon himſelf for tht 
Death of Richard Dake of York, which ſhews, that 
they looked upon him as 20 King but by virtue of 
that Agreement, and his Right by that failing upon 
his Breach of it, he is dealt with as a Subject of, and 
a Rebel and Traitor againſt Richard Duke of Vert, 
notwithſtanding that when Richard Duke of Yort 


was lain at Wakefield, Henry VI. was ſtill King in 


Poſſeſſion, and Edward IV. did not take upon him 
the Crown till the Fourth of March, whereas hi 
Father was ſlain in December. 

There 1s one Thing more to be confidered under 
the Duke of Yorks Caſe, and that is the Form of 
the Qath which he took to Henry VI. which, the 
Diſcourſe tells us, was not declarative of Right, but 
only an Oath of ſubmiſſive Allegiance ;, and ſuch the 
Diſcourſe takes the preſent Oaths to be, and urges 
therefore, That as the Duke of York did, /o my 
others take ſuch another Oath of Allegiance, wherein 
there is no Declaration as io Right, but the ſame Things 


required, which the Duke of York promiſed in his Oath 


to Henry VI 5 


t Hollinſhed, p. 659, 
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But the Queſtion is, What is the Nature of this 


ſubmiſſrve Allegiance © Or what Duty is implied in an 


Oath not declarative of Right ? Whether only a quiet 

dubmiſſion and Neutrality, ſo as neither to take Part 

with the King de jure, nor the King de facto, or a 

full and active Obedience, ſo as to ſtand by and afiſt 

the King de facto againſt the King de jure? The 

Form of the Duke's Oath may beſt determine the 

Queſtion, and that is in theſe Words, In the Name 
of God, Amen. I Richard Duke of York promiſe 
and fevear by the Faith and Truth that I owe to Al- 
mighty God, that I ſhall never conſent, procure, or ſtir 
directly or indireftly, in privy or apert, neither (as 
much as in me is) ſhall ſuffer to be done, conſented, 
procured, or ſtirred any Thing that may ſound to the 
Abridgment of the natural Life of King Henry VI. or 
to the Hurt or diminiſhing of his Raigne or Dignity 
Royal by Violence or otherwiſe, again his Þreedome or 
Liberty : But if any Perſon or Perſons would do or 
preſume any Thing to the contrary, I ſhall with my 
Might and Power withſtand it, and make it to be 
withſtood, as far as my Power will ſtretch thereunto. 
So help me God, &c. This ſhews, that even a ſub- 
miſſrve Allegiance then was more than a bare /#/ting 
fill and not acting againſt a King de facto, viz. an 
aſfting and ſtanding by him againſt all Perſons: And 
ſo, at leaſt in the Judgment of the Diſcourſe, the 
ſame muſt be the ſubmiſſive Allegiance in the preſent 


Oaths, however ſome are pleaſed to make it only a 


' Neutrality and quiet Submiſſion, nay others, only 


what Submiſſion the Law of the Land is conceived 
to allow in the Caſe of a King de facto, which may 
be ſuch, as conſiſts with the Tang up Arms againſt 
him for the King de jure. However, the Duke's 
taking ſuch an Oath to Henry VI. in his own Caſe, is 
no Precedent for others to take ſuch another Oath in 


„Stow, p. 410, Hollinſh, p. 658. 
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the Caſe of a King de jure not receding from his 
Right as the Dube did. 2 85 

I have now diſpatched the #wo Caſes of Maud 
King Stephen, and Henry II. and the Agreement be. 
tween Henry VI. and Richard Duke of York, and! 
have been the longer, in the firſt eſpecially. becauſe 
I found the Diſcourſe ſay, that in the ſwearing of 
Allegiance to all our Kings de facto from the Conqueſt 
to Henry VIII. (and King Stephen by Name among 
the reſt) no Scruples appear to have been made all that 
Time, nor any Charge of Perjury on thoſe who dil 
what our Law and Conſtitution required: And I think 
it appears, that Perjury with a Witneſs is charged 
upon thoſe who ſwore Allegiance to King Stephen, 
tho? their ſwearing Allegiance to him is propoſed by 
the Diſcourſe,” as a Precedent whereby to determine 
what 1s our Law and Conſtitution. 

The Diſcourſe proceeds from the Precedents out 
of our Hiſtorics to the Arguments from Law; 
whereby it propounds to make it evident, that our 
Law owns a King in Poſſeſſion : And theſe, indeed, 
are the only proper Arguments relating to the Que- 
ſtion about Allegiance to a King de facto, viz. the Au. 
thority of Sir Edward Coke, Bagot*s Caſe in the 
Year-Books, and the Stat. 11 H. VII. c. 1. Theſe 
only are inſiſted upon by ether Diſcourſes, where they 
endeavour to ſhew that Allegiance is to be paid to a 
King de facto; but this Dijcourſe finds a Way to 
bring in the Arguments from Reaſon and Hiſtory 


for reſiſting and depoſing the King, and excluding the 
right Heir of the Crown, as belonging to hat Que. 


tion; and ſpeaks but little to theſe Grounds of Law, 
which are the moſt pertinent and material, 

For Bagot's Caſe, the Diſcourſe alledges it, to prove 
that the Law owns a King in Poſſeſſion in three Par- 
ticulars. — | | 

1. That Treaſon lies again a King de facto. And 
ſo it may, in thoſe Acts which are done not * 
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the King de facto as ſuch, but againſt the Order of 
Grernment, and, conſequently, againſt the Autho- 
ity of the King de jure himſelf; for theſe the King 
& jure, at his Return, may puniſh as Treaſon done 
againſt himſelf, and not as done againſt the King de 

%. But the Queſtion is, whether ſuch Acts are 
puniſhable as Treaſon by the King de jure at his 
Return, as are done againſt the King de facto to 
lring the King de jure 70 the Crown ? If they are, 
then he Law owns a King de facto as King to all In- 
uuns and Purpoſes; if not, then the moſt that the 
Argument can intend is, that the Law owns him as 
King no farther than it requires that the Order of 
Grernment be preſerved under him in thoſe Things 
Iwhich are either for, or not againf, the Right and 
Intereſt of the King de jure. And that this is as 
much as the Cafe proves in this Point, appears, 

1. Becauſe otherwiſe 1t muſt be looked upon as 
delivered for Law in Bagot's Cafe, That Edward IV. 
in whoſe Reign that Caſe is tried) might by Law 
have  attainted and executed for Treaſon thoſe that 
ted him in the Recovery of his Right from 
Henry VI. which muſt be very ſtrange Law indeed, 
that he by Law ſhould have a Right to recover the 
Crown from Henry VI. and yet all thoſe be Traztors 
Law that affiſted him in recovering the Crown. 
This, I ſay, muſt be very ſtrange, if it were Law; 
and more ſtrange, that it ſhould be delivered for 
Livin King Edward IV.'s own Reign, That it was 
reaſon to aſſiſt him in Recovery of the Crown. 

2. Becauſe, tho? it had been delivered: for Law at 
hat Time, yet the expreſs Ads of Parliament in the 
lame Reign prove it to be againſt Law : For they 
prove, that both a King de fa#o and his Adherents 
My be guilty of Treaſon, for what they act againſt a 
King de jure, or Heir of the Crown ont of Poſſeſſin ; 
and, conſequently, that Treaſon does not lie againſt 
a King in Poſſeſton if not de jure, in any Act done 

| againſt 


P. 28. 


attainted, and his Adherents, for being in Ar; 
againſt Edward IV. delivering up Berwick, 8c, thc 


 Kichard II. had been depoſed, and Henry IV. him: 
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againſt him for the Right of the King de jure; hy 
apainſt the King de jure, in any Act done for th, 
King de facto againſt his Right, This is clear from 
the firſt Parliament in Edward IV.'s Reign, where 
Henry VI. and his Adherents are attainted of Tres 
ſon for the Death of Richard Duke of York, tho 
at the Time of his Death Henry VI. was the on 
King in Poſſeſſion : And the ſame Henry VI. is aganlf 


Eqwward IV. was not then, as yet, crowned, nor his 
Right, as yet, owned and recognized by the Eſtate 
of the Realm in his firſt Parliament; and, conſe. 
quently, he was not yet King in Poſſeſſion : And, 
laſtly, Henry IV. is declared a Traitor, and ſaid to 
have ated againſt his Faith and Ligeance, and to 
have hurted and offended the Royal Majeſty of bis G. 
vereign Lord, in taking away the Life of King 
Richard II. which he did not till a Yar fie 


ſelf had been in the full Poſſeſſion of the Crown, 

2. The ſecond Particular wherein the Diſcour 
argues, that the Law owns 4 King de facto, from Bi 
got's Caſe, is, That the Grants and judicial Acts if « 
King de facto are good and valid. And this may be 
true, as to thoſe Grants and judicial Acts which ar 
not againſt the Right of the King de jure, for thele 
the very Order of Government requires to be vali, 
and the preſumptive Will of the King de jure makes 
to be ſo. But the Queſtion is as to thoſe Acts ant 
Grants which are contrary to the Right of the King 
de jure; and theſe cannot be here underſtood, 
becauſe, 

I. It cannot be conceived, that it ſhould be 4. 
vered for Law in King Edward IV.'s Reign, and 
in his Courts, that the Grants and judicial Ads c 
Henry VI. againſt the Right of the then preſent King 
zo bis very Crown, were valid and authoritative, f 
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far as even to bind Edward IV. at his Return againſt 
his own Right to the Crown. 

2. If this could be conceived to be delivered for 
Law at that Time, yet the very AA of Parliament 
(1 E. IV.) to confirm ſome of the judicial Ads and 
Grants of Henry IV, V, and VI. proves it to be 
againſt Law : For the very Reaſon of making that 
Act, to confirm theſe Grants and judicial Acts, muſt 
be, either that none of them ought to be looked upon 
as valid without his Confirmation, or, at leaſt, only 


ſuch as the Order of Government required to be ſo, 


becauſe either for or not againft the Right of the 
true Heirs of the Crown; and therefore there was 


Need of an Act to take off all Ambiguity and Diſpute 


which of their Grants and judicial Acts were to be 


looked upon as not prejudicial to the true Right to the 
Crown, and which not. 

3. That no Grants of a King de facto to the Pre- 
judice of the Right of the King de jure are good 
and valid, I find to be as old Law as the firſt Year 
of Henry II. who (tho* the Diſcourſe would make 
us believe he ſigned the Agreement between King 
Stephen and himſelf, upon the Senſe he had of King 
Stephen's Poſſeſſory Right) when he * reſumed the 
Crown-Lands alienated by King Stephen, took this 
to be a ſufficient Anſwer to thoſe that pleaded King 
Stephens Charters againſt the Reſumption, That the 


Charters of an Uſurper ought to be no Prejudice to the 


lawful King 4 | 
The third Particular in Bagot's Caſe, from whence 


the Diſcourſe argues that our Law owns King in P. 2g. 


Poſſeſian, is, That therein there is a Diſtinction made 
between a mere Uſurper and one on whom the Crown 


* Quidam vers. indies Cartas Regis Stephani protulerunt. 
Quibus fait à Rege reſponſum, Quod Cartz Invaſoris præjudi- 
cium legitimo Principi minimè facere deberent.  Gervas, A. 
1555. p. 1046. 
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is ſettled by Parliament. The Words are, Et Sir 
le dit Roy H. VI. ne fuit merement come Uſurper, car 
le Corone fuit taille a luy per Parliament: And the 
Account of the Paſſage is this, The Whole from 
whence all theſe Arguments are drawn 1s a Plea of 
Bagos Council, in Anſwer to an Objection made 
againſt the Validity of Bagot's Patent of Natural. 
zation granted him by Henry VI. viz. That Henry 
VI. was an Uſurper, as the Objetion * ſays exproy, 
To this Bagot's Council anſwer from ſeveral diſtinct 
Topicks ; as, firſt, that though Henry VI. was an 
Uſurper, (not King but by Uſurpation) yet he being 
King in Poſſeſſion, his judicial Atts and Grants were 
good, and Treaſon lay againſt him, &c. 2. That be 
was not @ mere Uſurper, becauſe the Crown was en. 
tailed upon bim by Parliament. 3. That bis Grant 
to Bagot was for the Advantage of the preſent King 
(Edward IV.) becauſe the more Subjects be had, tht 
better it was for bim. And they add a fourth, 
which I need not ſet down, Upon this Account, 
therefore, of the Paſlage, it may be obſerved, 
1. That all theſe Points of Law, faid to be del: 
vered in Bagot's Caſe, are only the Aſſert:ons of ſome 
one or more of his Council ſet down in the Har- 
Books; and yet they are made a Ground whereupon 
to determine what is our Law and Conſtitution, for 
which, I conceive, the Opinion of one or tuo Lawyer; 
is not a Kifficient Authority. 

2. That the ſecond Anſwer in this Plea of Bagot's 
Council does very near contradii? the firſt, and yet 
the Diſcourſe thinks fit (for the Satisfaction of the 
Scrupulous) to ſet down both Anſwers as delivered fit 
Lato: The ſecond Anſwer, I ſay, denies what the 
firſt allows and ſuppoſes to be true, viz. Tha! Henry 
VI. was a mere Uſurper, i. e. not King but by Uſury- 
ation : The firſt Anſwer argues for the Validity of 

Y Tear-Books, ꝙ E. IV. 1. Z Year-Books, 9 E. IV. 8, 9. 

Bago 


Bago“ 
Uſurp 
bas go 
are 20 
the Va 
was 1 
muſt | 
the fir! 
inſiſted 


ſuppoſ 
Law; 


VI. w 
Point 
King u 
is n0t a 
3.1 
diſtinct 
Diſtinb 
ſettled 
les 
s alled 
and At 
King t 
DiftinE 
Uſurper 
diz. I 
god; 


Is deliv 


( 147 ) 

Bagot's Patent, becauſe, though Henry VI. was an 
Uſurper, yet the judicial As of every Uſurper that 
bas got the Poſſeſſion of the Crown into his Hands 
m cre good and valid: The ſecond Anſwer argues for 
of Wl the Validity of the ſame Patent, becauſe Henry VI. 
ic Wl was not a mere Uſurper, and therefore this Patent 
4. muſt be good, as granted by a /awful King. Now 
ry Wl the firſt Anſwer appears to be that which was mainly 
. Wl infited upon, and therefore that muſt rather be 
& Wl ſuppoſed to be what the Lawyers conceived to be 
an Law; and that ſuppoſing and allowing that Henry 
VI. was King only by Uſurpation, makes the other 
ere Point of Law in the ſecond Anſwer, viz. that a 
be King upon whom the Crown is entailed by Parliament 
. Wis 107 a mere Uſurper, very uncertain. 
al 3. However, the very comparing of theſe two 
1s Wl diftint Anſwers together evidently ſhews, that the 
the WR Difin&ion (between a King on whom the Crown is 
1b, WM ettled by Parliament, and a mere Uſurper) is wholly 
nt, ele, and impertinent to that Purpoſe for which it 

s alledged by the Diſcourſe. For all the Privilege 
ell- and Authority which the Diſcourſe can claim for a 
me WW king that is not @ mere Uſurper by virtue of this 
ar- WW Difbinion, belong equally to one that is a mere 
Uſurper, as appears by the firſ# Part of the Plea, 
viz, That his judicial As and Grants ſhall ſtand 
good, That Treaſon lies againſt him, &c. for there it 
s delivered for Law, that theſe Rights did belong 
to Henry VI. tho? he were King only by Uſurpation : 
So that the Argument from Bagot's Caſe does no 
more prove that our Law owns a King in Poſſeſſion 


for an wbom the Crown is ſetiled by Parliament, than it 
the does that our Law owns a mere Uſurper. 

nry 4. Henry VI. may be ſaid not to have been a 
ßere Uſurper, becauſe he was not the fr/t Intruder 


upon the Right of the true Heir of the Crown, for 
hat was his Grandfather Henry IV. and his Father 
and he came to the Crown as Bone fidei Poſſeſſores, 
L 2 as 
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as to their Inheritance, by the Ad of Entail. Yet 


this can be no Argument, that the Allegiance of the 
Subjects was due to Henry V. and VI. againſt the 
true Heir of the Crown laying C/aim to it, nor that 
they could lawfully hold the Crown if they were 
conſcious to themſelves of their Want of Title, be- 
cauſe the Crown was res aliena, and it is a known 


Rule in Law and Reaſon, That Bone fidei Poſſeſſer 


rei alienæ tenetur ad riſtitutionem. 


5. Laſtly, This alone is ſufficient to take off this 
Diſtinction between a King on whom the Crown is 
ſettled or entailed by Parliament, and a mere Uſurper, 
that the Words alledged to prove it from Bago!'s 
Caſe do flatly contradi& the Letter of the A of 
Recognition of Edward IV. where it is expreſly de- 
clared, that * he (Henry IV. who yet was made King 
by a Parliament) and alſo Henry, late called Henry V. 
bis Son, and alſo the ſaid Henry, late called King 
Henry VI. the Son of the ſaid Henry, ate called 
Ming Henry V. occupied the ſaid Realm of England 
and exerciſed the Governance thereof by unrightwije 
Intruſion and Uſirpation, and no otherwiſe. Now if 
Henry VI. held the Crown by Uſurpation, and n 
atherw:/e, then he was merely an Uſurper: So that 
the remaining Queſtion will be only this, Whether 
of the two is to be looked upon as the better Evi 
dence of our Conſtitution, this Act of Parkament, 
or the Plea of Bagot's Council in the Year- Books. 

I paſs on to the other Argument from Law, from 
the Statute 11 H. VII. c. 1. which Statute the Di/- 
courſe alledges not as enacting that Allegiance ſhall be 
paid to a King in Poſſeſſion, or giving the Subjects am 
Right to oppoſe a rightful King, but as ſuppoſing that 
to be our Conſtitution already, and agrecably thereto 
ndenmifying the Subjects for what they ad in Defen 


of the preſent P aſſeſſor, though againſt the rightfu 
5 * Tear-Books, g E. IV. 10 B. 
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et Lig: So that the Diſcourſe makes this Statute only 
he a crroboratory Evidence of our Conſtitution in this 
ne Farticular, as it is agreeable to the former Proceed. 
nat 014 and Fudgments, which are the direct Proofs of 
it, To this I anſwer, 
he 1. That to make good this Argument, the Di/- 
wn curſe ought to have ſufficiently proved, by the Ac- 
ſer count it gives us before of the Proceedings and Fudg- 
ments of the Nation, out of our Hiftorics, and Par- 
this hament-Recoras, and Books of Law, that this was 
our Conſtitution before the Statute 11 H. VII. viz. 
jor That the Nation were to ſtand by the preſent Poſ- 
% Her againſt the righiſul King, or Heir of the Crown; 
? of and then this Statutes 1ndemn:fying the Subjects, for 
de. Ling thus according to Law under a King in Poſ- 
ſeſſion, might be allowed to be a farther Evidence 
1 of it. But I have ſnewed, that what the Diſcour ſe 
aledges from our Hiſtories, Parlimnent- Records, and 
1% ages Caſe, does not amount to a ſufficient Proof 
and of our Conſtitution in this Particular; and therefore 
wiſ thus corroboratory Evidence from this Szatute falls to 
wif the Ground, which is founded upon the Sappeſition 
1 m tht it was our Conſtitution before the Statute. 
that 2. The Statute ſuppoſes rather the contrary Prac- 
ther de of the Realm before it was made, vi. that they 
By. ainted for Treaſon thoſe that had acted in Defence 
. af a King in Poſſeſſion againſt their rightful King; 
br elſe there would have been no Occaſion of mak- 
rom Ing this Statute to prevent the like for the future. 
Dif But this the Diſcourſe charges upon the Houſe ofP. 29. 
11 be eas an irregular Proceeding of theirs, that the 
con (faces of that Houſe and their Adherents went ſo 
that far in their Conteſts with the Houſe of Lancaſter, 
reto V 70 conclude it Treaſon to ſtand by the Poſſeſſor againſt 
2 the next lineal Heir; and that this occaſioned the 
bal making the Statute againſt its being Treaſon for the 
future. I anſwer, it was not the Houſe of Yorkonly 
nat made it Treaſon to oppoſe their coming to the 
| 8 Crown, 


Crown, but the Houſe of Lancaſter too. 
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So when 
Henry VI. was reſtored in the g9® Year of Edward 
IV. he attainted Edward IV. and his Adherents; 
and Henry VII. in his firſt Parliament attainted 


Richard III. himſelf, and the chief of thoſe that 


fought under him, in Boſworth Field: So that it 
appears, that in the Beginning of Henry VII. 's Reign 
himſelt and his Parliament thought it to be Trea- 


| ſon to ſtand by Richard III. againſt him, tho? not be, 


but Richard III. was the Poſſeſſor ; notwithſtanding 
that in is Statute of his 11* Year, he and his Pat. 
liament think fit to declare it to be againſt all Laws, 
Reajen, and goed Conſcience, that the Subjetts ſhould 
be puniſhed for doing their true Duty of Allegiance ty 
the King for the Time being; not conſidering that 
that very Law whereby Richard III. and his Ad- 
herents were attainted, ſtood unrepealed at and after 
the making of this Statute, wherein they declare it 
to be againſt all Laws to attaint any Man for tand. 
ing by the King in Poſſeſſion. 

Upon the Statute 11 HF. VII. and the Words in 
Bagot*s Caſe, where a King upon whom the Crown 
is entailed by Parliament is diſtinguiſhed from a mer: 
Uſurper, the Diſcourſe frames and explains a Dj/- 
tinftion (not before well underſtood) between thre! 
Sorts ef Per ſons who may be ſaid to have the Poſſeſim 
of the Crown, an Uſurper, a King de jure, and 
King de facto. 


An Uſurper is one that comes in by Force, and can 


tinnes by Force. 


A King de jure is one who comes in by lineal De. 


ſcent as next Heir, and whoſe Right is owned all 
recognized by the Eſtates of the Realm. 
A King de facto is one who comes in by Conſent 


the Nation, but not by virtue of an immediate here 
ditary Right. 


1. An Uſurper is one who comes in by Force, au 


cantinues by Force, Then we never had any = 
| find 
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fince the Congueſt, that was merely an Uſurper : For 

they either came in without Force, or, at leaſt, were 

received and owned by the Eſtates of the Realm, 

and ſo continued without Force. And yet if we be- 

leve our Hiſtories before Henry III. or our Parlia- 

ments ſince, we ſhall find ſeveral of our Kings ſtiled 

Uſurpers. For our Hiſtories, I ſhall refer only to 

what the Hiſtorians above-quoted ſay of King Ste- 

phen, Neubrigenfis * ſays he came in contra jus ha- 

nanum pariter & divinum, that he had only the 

Name of a King till Henry II.'s Conſent gave him 

the rem nominis; and calls his Reign, till that Time, 

moafionem tyrannicam, denying him to have been a 

lawful Prince till then. For our Parliaments, the 

three FHenrys are expreſly ſaid to have © occupied the 

Realm, and exerciſed the Governance thereof by un- 

ngbtwiſe Intruſion and Uſurpation, and no otherwiſe : 

And, befides, are ſtiled Henry late called King Henry 
V. and Henry late called King Henry VI. (i. e. Kings 
umine non re) and Henry IV. plainly, Henry Earl of 
Derby: They are called, likewiſe, pretenſed Kings, 

&, and yet Henry IV. took upon him the Crown 
in an Aſſembly of the: Eſtates of the Realm, and his 
Jon and Grandſon Henry V. and VI. had the Crown 
derived to them by an Al of Entail 5 H. IV. So 
alſo Richard III. is declared to be an Uſurper, and 

yet he came in by an A# of Recognition and Election 

together. And indeed we can hardly have an 

Ulurper, if this be the 7% whereby to diſtinguiſh 
him from any other King: For if he have Force 
enough to ſettle himſelf well in the Throne, he will 

then be for calling a Parliament to make him a Title, 

and then thoſe of his Party will be there, and thoſe 
that are againſt him will decline it, and ſo he is in a 
fir Way to be ſoon owned as King de facto at leaſt, 


d Rerum Angl. L. 1. c. 4, & 30. © Year- Books, ut ſup. 
1H. VII. c. 6. | 


L 4 = if 


P. 710,&c. 
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if not Fecopnized 28 King de jure, as we find Richard 


III. was, with the baſeſ# Flattery, if I may take 
Prynn's Senſe of the Act of Recognition, which he 
ſets down whole at the End of the Exact Abriqe. 
ment of the Recerds, on Purpoſe to expoſe it. 


2. A King de jure is one who comes in by lineal | 


Deſcent as next Heir, and whoſe Right is owned and 
recognized by the Eſtates of the Realm, i. e. A King 
de jure, ſo owned, is in Pajſeſſion ; ſo that he is not in 


_ Poſſeſſion till his Right is owned and recognized: But 


this muſt certainly be falſe, if every rue King of 
England be fully inveited with the Royal Dignity 
and Eftate, and the Nation be his Subjects, and their 


Allegiance due to him at the Moment of his Prede. 


ceſſor's Deceaſe : And this appears to be ſo by that 
known Axiom, Rex Angliæ nunquam moritur; by the 
Determination of all the Judges in King James Is 
Time, that immediately by Deſcent he was com- 
pletely and abſolutely King without any eſſential (i. 
remony, ex poſt facto; and, laſtly, becauſe Treaſon 
lies againſt a King de jure before he is thus owned or 
recognized, as is plain, in the Caſe of Edward IV. 
Queen Mary, and King James I. who all attainted 
thoſe that had acted againſt them, not only before 
the Meeting of their fr/t Parliament to own and re- 
cognize them, but alſo before their Coronation; and 
Queen Mary, in particular, attainted Queen Jae, 
the Duke of Northumberland, &c. for Treaſon againſt 
her, tho when they committed that Treaſon ſhe 
was not ſo much as proclaimed Queen, but Queen 
Fane only was proclaimed and ewned as Queen by the 
Lords of the Council. 

3. A King de facto is one who comes in by Conſent 
of the Nation, but not by virtue of an immediate he- 
reditary Right: And yet Trea/on may lie againſt him 
before he has the Conſent of the Nation, as is plain 


Coke, Calvin's Ca/e, f. 11. 


from 


from t 
Conſent 
III. in 
were { 
Treaſor 
to nee. 
nder t 


intrud 
ſute-E 
King's 
Term 
called 


( 153) 
from the Caſe of Henry VII. who had not yet the 
Cnſent of the Nation, when he fought with Richard 
III. in Boſworth Field; yet Richard III.'s Adberents 
were ſome of them attainted after by Parliament for 
Treaſon againſs Henry VII. and the reſt were thought 
to need a Pardon. But I am more obliged to con- 


ider the Diſtinction between a King de facto and an 


Harper, and I ſhall endeavour to ſhew they are the 
lame nomine and re. 

1. Nomine. This can be proved only from the 
promiſcuous Uſe of the Words Uſurper and King de 
facto in our Books of Law. The Term King de facto 
ſeems to be firſt uſed in the AF 1 Ed. IV. c. 1. that 
Part which is printed in the Siatute-Book: If we 
compare that with the other Part of it, viz. the 
Recognition of Edward IV. 's Right to the Crown, 
and the Declaration of the U/urpation of Henry IV. 
V, VI. extant in the 7ear-Books ; there we find that 
they are firſt declared to have occupied the Realm by 
Uſurpation, and Henry IV. ſaid to have uſurped and 
intruded upon the Royal Power, &c. then in the Sta- 
tute-Book we find them called, a great many Times, 
Kings in Deed, and not of Right, with the ather 
Terms ſynonymous to Uſurper, pretenſed Kings, late 
called Kings, and ſet in Oppoſition to a King lau- 
fully reigning in this Realm, and obtaining the Crown 
if the ſame by juſt Title. It appears, therefore, that 
there, where (for ought I yet find) the Term King 
de facto (that is, King in Deed, and not of Right) is 
firſt uſed, it is uſed as Hnonymous to Uſurper. 

The next Uſe of the Term, we find, is in Bago?*s 
Caſe, and there in the main Part of the Plea (from 
whence our Lawyers prove that Allegiance is due to a 
King de facto) a King in Poſſeſſion (without Right) a 
King that is ſo only by Uſurpation, and a King de 
facto & non de jure are taken for the ſame For 


the Council argue, that tho* Henry VI. was nat King 
out by Uſurpation, yet he being King in Poſſeſſi-n, his 
Judicial 
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judicial As were good, and obliged the Sing de jure 
IV. 


Edward IV. at his Return; and Edward Was to 
have the Advantage of the Forfeitures for any Treſ. 
paſs committed againſt Henry VI. and the Writ for 
ſuch a Treſpaſs was to run contra pacem H. VI. ny- 
per de facto & non de jure Regis, &c. where it is 
plain that they look upon the Term King de fav 
as the proper Term to be uſed in their Forms of 
Law for a King that is King only by Uſurpation, 
From the Year-Books the Lawyers have the Term, 
and my Lord Coke*, referring to this Caſe, uſes the 
Term King de facto; but Brooke uſes the Word 
Uſurper : My Lord Coke ſays, Treaſon againſt a King 
de facto is puniſhable by a King de jure. Brooke ex- 
preſſes it, De proditione factã tempore H. VI. que 
fuit Uſurpor del Crowne le party ſera arraigne de ces 
tempore E. IV. vel bujuſmodi & treſpaſſe tempore 
unius Regis poet eſtre puny tempore alterius Regis con- 
ment que lun fuit Uſurpor : So that it is plain, that 
what the one means by King de facto, the other 
does by Uſurper ;, and they underſtand Bago?*s Caſe 
as making no Difference between them. 

2. An Uſurper and a King de falto are the ſame 
in re; becauſe the ſame Pregdicates belong to the one, 
as the other. And this appears, whether we con- 
ſult what ſeems to favour them in our Law, or what 
ſeems to make againſt them. Bagot*s Caſe, Sir E. 
Coke, and Brooke, make Treaſon lie as much againſt 
one whom they call an Uſarper, as againſt one whom 
they term a King de fatto: And Bapot's Caſe makes 
the judicial Ads and Grants of both equally valid; 
for it makes no Difference between them. On the 
contrary, our rightful Kings and Parliaments atlain 
the Adherents of a King de fa#o, and declare the 

Kings de facto themſelves not Uſurpers only, but 


Lat. P. 3. p. 7. E Treaſon, n. 10. 
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z is plain, from the Inſtances of Henry IV. and VI. 
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ſyaitors and Rebels, and attaint them of high Trea- 
{m for what they ated after they were in full Poſ- 
(in by the Conſent of the Eftates of the Realm. 


and Richard III. And they could not treat any 
Harper worſe, than by declaring him a Rebel and 
fraitor, and attainting him and his Adherents of 
Treaſon. 

And this may be ſufficient to ſhew there are no 
very good Grounds, in Law or Hiſtory, for this Diſ- 
tinftion between a King de jure, a King de facto, and 
an Uſurper ; yet, I muſt confeſs, I find one Expreſſion 
in a Monkiſh Writer (that I have quoted above) 
which ſeems to favour it. He is ſpeaking of King 
Stzphen, of whoſe Title he had no good Opinion, 
and calls him there, Regem mutuatum. I ſuppoſe 
he would not call him Uſurpatorem, or Hrannum, be- 
cauſe he did not come in by Force; and he could 
not call him Regem legitimum, becauſe he did not 
come in by lineal Deſcent : Therefore, to compound 
the Matter, he calls him Regem, ut dicam, mutuatum : 
So that the Diſtinction, according to him, ſeems to 
be this, A King de jure is one that holds the Crown 
by Right of Inheritance; an Uſurper is one that takes 
it as a Thief, or a Robber upon the Highway; a King 
de facto is one that borrows the Crown, without pay- 
ing Principal or Intereſt. 

But the Diſcourſe intimates a Diſtinction of Right p. 32. 
between them; viz. That an Uſurper has none, a 
King de jure an hereditary Right, and a King de facto 
a poſſeſſory Right. Now this poſſeſſory Right is either 
a Right to have the Allegiance of the Subjects without 
any Right /o hold the Crown, or elſe it is a Right 7o 
bold the Crown, as well as to have the Allegiance of the 
Subjects. If it be only the former, a Right to have 
the Allegiance of the Subjects (i. e. by virtue of mere 


> Gervas, inter 10 Script. p. 1367. citat. ſup. 


Poſ- 
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Poſſeſſion) without a Right to hold the Cromn; 
then, 

1. Our Lam, if it gives the Allegiance of the Sub- 
jects to a King de facto, gives as much to an Uſurper, 
and ſo their Caſe is ſtill but one and the ſame, and 
the Diſtinction between them ſerves to no Purpoſe: 
For all the Authorities that are produced out of our 
Law to prove that Allegiance is due to a King 4: 
facto, uſe the Terms King de facto and Uſurper as 
Hnonymous. 

2. It appears likewiſe, from expreſs Acts of Par- "a 
hament, that a King de facto, i. e. one who comes in mr 


by Conſent of the Eftates without an hereditary Right 


on o/ 
ech 
the Cro 
jure, bi 
the Cr 07 
Right | 

fon : E 
have no 
(tho* n 
Notion 


„&c.) has not been looked = 
upon to 3 a Right to gh Allegiance of the Subjects; ſitution 
nor, indeed, can he have any ſuch Right, becauſe a theſe / 
Right to the Subjects Allegiance in a King de fatto, Fry 


while there is a known Right to the Crown in a King Wl nem! 
de jure, is both againſt the Law of God and Nature, 


and a Cont radiction. Houſe : 
But if this poſſeſſory Right be a Right to bold ie bw tc 
Crown of this Realm, as well as to have the Alle- 6 H. 
giance of the Subjects, then theſe muſt be the C. e 
ſequences : then | 
1. Though it clears the Diſtinction between an WW pr he 
Uſurper and a King de facto, in the Senſe of the Di de P. 
courſe, yet it wholly deſtroys the Diſtinction between WW did nc 


a King de facto and a King de jure: For if this 17 f 
King de facto have a Title, by the Conſent of the 
Eftates, to bold the Crown by a poſſeſſory Right, this $1 
makes him become a kind of King de jure: And fo N 
the Diſtinction ought to be rather, that there are 20 


Kinds of Kings de jure, the one by an hereditary wa 
- Right, the other by a poſſeſſory Right. lawfu 


2. Then alſo the State of the Controverſy, is per- 
fectly altered, as I have often obſerved to be done Wl de ta 
in the Way of arguing in this Diſcourſe : For the 
Queſtion about a King de facto (or a King 15 

uon 
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ſeſſion of the Crown by a national Conſent) is not, 


Whether he is King de jure, and has a Right 70 hold 
the Crown ; but Whether, tho? he be not King de 


jure, but a mere Poſſeſjor, without any Right to bold 


the Coton; yet, by virtue of his Poſſeſſion, he has a 
Right to the People's Allegiance during his Poſſeſ- 
fon : But here the Queſtion is made, Whether he 
have not a legal Title to hold the Crown, by a poſſeſſory 
(tho! not by an hereditary) Right. And this is the 
Notion which ſeems to be dei by the Diſcourſe, 
35 appears, 

1. From the Inſtances of depoſing and electing 
Kings, and altering the Succeſſion, which the Di. 
chr ſe looks upon as legal, and agreeable to our Con- 
fitution ; and, if fo, then the Kings, that came in by 
theſe Alterations, held the Crown by a juſt Right, by 
virtue of a legal Act of the Eftates which placed 
them in the Throne. 

2, From the Plea made by the Diſcourſe for the 


Houſe of Lancaſter, whom the Diſcourſe ſeems to al- P. 22, 26, 


low to have had a good Title by the Ad of Entail 32. 
H. IV.) ſufficient to be laid againſt the Houſe of 
5 in bar to their hereditary Right : And, if fo, 
then Henry VI. was indeed not merely an Uſurper, 
for he was King de jure, tho' the Proceedings of 
the Parliament 39 H. VI. ſufficiently ſhew that they 
did not look upon the Ad of Entail as giving him 
any ſuch Right 1 hold the Crown againſt the right 

Inberiter of it. 

3. But 3%, If this poſſeſſory Right be enough to de- 
nominate the Perſon that has it King de jure, (as it 
s, if he have a Tiile thereby to hold the Crown) then 
t is enough to denominate him likewiſe rightful and 
lawful. But this firſt fruſtrates the Deſign of the 
Diſcourſe, which was to prove that an Oath might 
be taken to a King in Pop Mon by the Conſent of the 


1 N. p- 13, ad 21. 
Eſtates, 
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rd and People to the See of Rome, and (which 


he * Homilies make one Cauſe of the many Rebel- 


ns in thoſe Times) he with. holding the Scriptures 
m the Laity ; ſo that they were wholly to depend 
won the Glergy's Doctrine and Example, and had 


o Opportunity to learn better out of God's Word. 


The Kings de facto made it their Buſineſs to get 
(mfirmation of their Authority by the holy See: 
Thus did the laſt and wiſeſt of them, Henry VII. 
ho procured a * Bull from the Pope to confirm him, 
the next Year after the Crown was ſettled upon him 
by the Eſtates in Parliament. And I have ſhewed 
t largely in King Stepben's Reign, what Influence 
the Authority of the Pope, by himſelf or his Legate, 
had firſt in making him King, which, Malmsbury 
kys”, would have been impoſſible, had not the Le- 
ute (his own Brother) been one of the three Biſhops 
that crowned him; then, in bringing over the reſt 
o the Biſhops, who, as I have made it probable, 
ame not in to ſwear Allegiance to King Stepben till 
te had the Pope*s Letter to confirm him; then, in 
bringing over the Nation from King Stephen to 
Maud, which ſhe and her Brother had no Hopes of 
ompaſſing till they had won the Legate to their 
Party, and then he, by a Synod, a Speech, and an 
Excommunication, did the Bufineſs; and, laſtly, in 
bringing them back again from the Empreſs to Kin 
lepben, which was alſo the Effect of another Sed: 
eech of the Legate's, and an Excommunication 
to enforce it. So that we ſee the Submiſſion of the 
Nation to a King de facto, confirmed by the Pope, 
vt of a Principle of Sind Obedience, and the Dread 
of a Cenſure of Excommunication, was one Part of 
the Popery of the Nation in thoſe Times; and 
therefore, as we excuſe their adhering to Popery it 

* Sixth Part of the Homily againſt Wilful Rebellion. 

Bacon. Vit. H. VII. pag. Op. Ed. Francof. 1004. 

> F. 178. Sup. p.104 » Malmbb. p. 187, &c. 

Jef, 
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felf, ſo we may excule their paying Altegiance to 
King de facto, without involving the whole Nati, 
(who were not all, neither, ordinarily called to fey 
Allegiance) in the Guilt of wilful Perjury. 

2. But, ſecondly, we are not obliged to ha 
ſuch charitable Thoughts of the great and wiſe N 
(the Sapientes Potente/que, as Neubrigenſis“ calls them 
viz. the Nobility, Biſhops, Apbots, and Men of u 
tity. All theſe, Neubrigenſis and the other Hiftorian 


tell us, had been ſworn (and moſt of them twice 8 | 
to Maud the Empre/s's Right of Succeſſion; ani 1 . g 
our Hiſtorians are not ſo tender as not to charg * 5 
them with direct Perjury, for their !ransferring the 

Allegiance from the Empreſs to King Stephen, 8 2 


that we ſee they did not look upon it as impoſſib 
for all the great Men in the Nation to be guilty of 
Breach of their Oalhs; and the Diſcous ſe is miſtake 
where it ſays, here was no Charge of Perjury, in th 
Times of any of our Kings de facto, upon thoſe ul 
(by ſwearing Allegiance to them) did what our Lau 
and Conſtitution requires. It ſays likewiſe, there was 
no Scruple made then of ſwearing Allegiance ; but! 
have ſhewed from * Malmſbury, that there was one 
great Man, who, after all the reſt of the Lay- Noli. 
lity were gone in to King Stephen, was under great 
Conflift and Ago of Mind before he could be 
brought to do Homage to him; and, when he had 
done it, was ſo diſſatisfied within a little Time, that 
he declares openly, that he had committed a /inful 
Breach of his Oath to Mand ; and makes Expiation 
for it, by hazarding his Perſon, and all he had, for 
the Recovery of her Right, and could not ever be 
brought to deſert her, even for Half King Stephen's 
Kingdom ; declaring, that he ſerved her for 20 pri. 
vate Intereſt, but out of a Senſe of the Obligation W * 
of his Oath to her, and preaching this Doctrine to ſ] 


P Rerum Angl. L. 1. c. 4, 2 Sup. p. 103. 
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the reſt of the Nobility that came to court him to 
King Stephen's Party, viz. That they themſelves (as 
well as he) would do well to conflder, how ſacred and 
iviolable a Thing an Oath is. The reft, indeed, of 
the Nobility, and the Legate and Biſhops, were not 
ſo ſcrupulous ; but as they had firſt (contrary to their 
Oaths to Maud) ſworn Allegiance to King Stephen; 
ſo afterwards, when King Stephen was taken Pri- 
ſmer, they went over to Maud, and again, when 
King Stephen was ſet at Liberty, returned back to 
tm; which muſt be Perjary again, on one Side or 
the other, if not on Bh. Nay, beſides this, we 
find, that the Biſhops and great Men were very near 
committing another Breach of their Oaths to Maud 
and her I ue, about a Year before the Agreement be- 
tween King Stephen and Henry II. Suppoſe it was 
no Breach of their Oaths (even before that Agree- 
ment) that they paid their Allegiance to King Ste- 
phen himſelf, as in Poſſeſſion ; yet ſtill it would have 
been Perjury for them to ſwear to the Sueceſſion of 
Stephen's Son Euſtace, and ſo to deprive Henry II. of 
the Reverſion of the Crown: And yet we find the 
Thing had been done, had not one Man had the 
Courage to ſtand out, and keep his Oatb. King 
Stephen", to defeat Henry II.'s Right to the Crown, 
reſolved to crown his Son Euſtace in his own Life- 
time: For this he took the regular Way to get the 


, — Conſent of the holy See, and diſpatched the Arch- 
22 | biſop of York to Rome principally upon this Errand 
ation (the © Hiſtorian ſays) to get his Son Euſtace confirmed 


bis Succeſſor by the Pope. The Pope, as it ſeems, 


*. denied his Requeſt, and thereupon King Stephen re- 
5 ſolved to try if he could get it done without him. 
pri- This a certain Clergyman of London (whoſe Name 


ation 
ne to 


* Gervas, Chron. A. 1152. p. 1371. e | 
Præcipuum negotium fuit, ut Euffachius filius Regis Apoſ- 
tolica authoritate confirmaretur Heres Regni. Hagulſtad. inter 


10 Script. A. 1152. p. 279. - 3 : 
M Gervas 


the 
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Gervas mentions) coming to know, and fearing that 
it might otherwiſe be done, writes to the Pope, and 
gets his Letter to the Archbiſhop of Canterbury, 
(not him that crowned King Stephen, for he, the 
Hiftorians tell us, died the ſame Year, by God's 
Judgment upon him for his Perjury) to command 
bim not to crown King Stephen's Son, if the King 
ſhould require it of him. The ow in a Parlia- 

ment of the Nobility and Biſhops, held at Londen, 
commands the Archbiſhop (whoſe * peculiar Office and 
Privilege it was) to anoint and crown him, and the 
other Biſhops to join in the Ceremony: They all re. 
Fuſing it at firſt, he clapt them all up in Priſon, to ter- 
rify them into a Compliance; which ſo far wrought 
upon the Biſhops, that they left the Archbiſbop to 
himſelf: But he had the Courage to ſtand it out, 
and took his Opportunity to get out of Priſon, 
and eſcape to Dover, and ſo went away for France. 
Here we ſee how eaſy it was for theſe great and good 
Men to be frightened into a Breach of their Oaths, 
it being only the Courage and Reſolution of the Ac. 
biſhop of Canterbury which preſerved the Nation 
from being involved in the Guilt of another Pr. 
jury. =« | 
| And if it was ſo eaſy for the Nation to be per. 
fured, J mean for the great Men in Church and State 
to incur the Guilt of a wilful Breach of their Oaths, 
Jo many Times in King Stephen's Reign, then it might 


Ne filium Regis qui contra jusjurandum Regnum ꝝſimpaſt 
videbatur, in — 1 * ervas, ibid Hh 

Y Gervas, ibid. Ad quem de antiquo jure Cantus- 
rienſis Eecleſiæ Regum Angliz pertinet Coronatio. Gervas, ib. 
+ * Archiepiſcopo autem firmiter in ſuo perſiſtente propoſito, 
quidam Epiſcopi timore perculſi A ſui Archiepiſcopi conſilio re- 
ceſſerunt. Ibid. p. 1372. & in Afibus Pontific. Cantuar. Def 
cientibus Epiſcopis, nec conſilium dare volentibus, p. 1668. 
Archiepiſcopus autem mirabili caſu egreſſus transfluvium 
Tameſin in cymba vectus prudenter aufugit & citiſſimè apud De- 


voriam transfretavit, p. 1372. 
8 | not 
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and I Guilt of Perjury upon the Nation in the Reigns of 
wy, de following Rings de fatto, as any one may be in- 

at impartially examines the Hiſ- 


hat not be impoſſible for their Poſterity to bring the 


©» 


that he had laid her aſide, and married another, 
Their ſwearing Allegiance, therefore, to him before 
be married ber, is no Argument that they looked 
upon themſelves as obliged to ſwear Allegiance to 
lum, whether he had married her or no, by virtue of 
ks Poſen, 1 
2. There was great Diſpute in his Time, as to the 
paying Allegiance at leaſt, if not as to taking Oaths of 
Allegiance to him; and this Diſpute was grounded, 
na great meaſure, upon the Scnſe the Nation had 
of the Right of the Houſe of York before the 


of 


Br | OP 
Houſe of Lancaſter, and of their Obligation to pre- 


fer the Son of Edward IV. when they were per- 
ſuaded that there was one of them ſurviving, before 
his Daughter, in whoſe Right only they looked upon 


Henry VII. to hold the Crown, tho? he was ſo un- 
willing to ſeem to acknowledge it. And we find 
the very Man that ſet the Crown upon King Henry's 
Head, Sir William Stanley, fo far ſatisfied, as to this 


Point, that he declared, that if he certainly knew that 


the young Man Perkin were the Son of King Edward 
IV. he would never fight nor bear Arms againſt him. 
*Tis true, the Di/cour/e ſays this coſt him his Life; 
but tho* Henry VII. thought fit to take off his Head, 
yet 1 believe the Aulbor of the Diſcourſe would not 
have thought fit to have been his Executioner, if he 
had known that ell bis Fault was, that he did not 
think it lawful to ſtand by a King de fatto againſt 
the right Hein of the Crown by lineal Deſcent. 
3. The D#/{courſe makes the Ground of ther 
Twearing Allegiance to be, that they believed that 
quiet Poſſeſſion was a ſufficient Ground of ianct. 
would know whether they believed this, when 
ing Henry held his firſt Parliament? The Diſcow/; 
will anſwer in the Afirmative 3 and if ſo, then they 
looked upon it as our Conſtitution, that Allegianceis 
due to a King in Poſſeſſion : How comes it, there. 
fore, that they attaint Richard III. for what he did 
when King in Poſſeſſion ? And his Adberents, for 


Lo 


doing their true Duty of Allegiance to the then King 


in Poſſeſſion? And yet they attaint both him and 
them, for being in Arms againſt Henry VII. (not yet 
King in Poſſeſſion) in Boſworth Field. Unleſs it be 
ſaid that King Richard III. was not then in qui 
Poſſeſſion when Henry VII. came in Arms againſt him, 


and was joined by a great Party of the Nation. But 


their joining Henry VII. did not make him King in 
Poſſeſſion, nor could it make Richard III. ceaſe to be 
King in Poſſeſſion ;, if it did, then the Duty of the 
© > je 3 & 4 6 Subjects 


Subj 
7 
and 
ſuch 
again 
Being 
taint! 
lame 
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Subjects to the King for the Time being is, not to 


 offie him in bis Wars agauinſt every Rebellion, Power, 


and Might, reared againft bim; for when there is 
ſuch a Power and Might as is ſufficient to make Head 
againſt him, then he ceaſes to be King for the Time 
Being. Now the Conſideration of the Nation's at- 
tainting Richard III. and his Adberents in that Par- 


lament, is a ſufficient Proof that they proceeded 


upon this Ground, That Richard III. had ufurped 
the Right of his Brotber's Children; that the only 
« Perſon ſurviving of his Brother's Children was 
“ to be married to Henry VII. and he, by Agree- 
ment, came in Arms to depoſe Richard III. in her 
« Right; that it was Treaſon in Richard III. and his 
Adberents to oppoſe Henry VII. he coming in Her 
« Right.” So that it appears they looked upon it 
s Treaſon to ſtand by a King in Poſſeſſion againſt a 
Perſon coming in the Right of a Queen de jure; 
and if they did, they could not make the bare Poſ- 
ſeſſion of Henry VII. the Ground of their taking 
Oaths of Allegiance to him. | 

The Diſcourſe obſerves, where it ſpeaks of the 
Right of Henry VII.'s Queen, Edward IV .'s Daughter, 
that if Men's Conſciences are tied to a ſtrict, legal, 
and lineal Deſcent, they muſt be ſatisfied in all the 
nice Points relating to the Titles of their Kings ; ſuch 
3s that of the pretended Precontract of Edward IV. 
whereupon his Children were excluded as illegitimate 
by the Parliament 1 R.III. The Diſcourſe urges 
the ſame Argument before, p. 18. and to many it 
ſeems a plauſible Ground for the taking Oaths of 


Allegiance to every one that gets into Poſſeſſion, be- - 


cauſe there may be ſo great Difficulty for the Yulgar, 


at leaft, to ſatisfy their Conſciences in the Caſe of a 


G&ſputed Title. To this I anſwer, 


I, This touches not the Caſe where there is 10 


Diſpute about the Right of Succeſſion to the Crown, 
dir. when a King, _ is unqueſtionably the firſt 
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Prince of the Blood Riyal is removed, and another 
ſet up in his Place: For it is no Argument, there 
are great Niceties in the Diſputes about the Right of 
Succeſſion to the Crown, therefore the Subjects are 
to adhere to a King de fakto in a Caſe where the 
King de jure's Right of Succeſſion to the Crown is 
clear and indiſputable. we 

2. Suppoſing a Diſpute about the Right of Suc- 
ceſſion, then the Argument from the Niceties in 
ſuch Diſputes is, either that the Subjects, when they 

cannot inform themſelves who has the true Right and 

Title, may follow the Poſſeſſion; or that they may 
follow the Poſſeſſion, either without endeavouring 10 
inform themſelves, or, even tho' they are aſſured 
that the Paſſeſſor has not the true Right and Title, 

1. That the Subjects may follow the Poſſeſſion, 
when they cannot inform themſelves who has the true 
Right and Title. And this no Man ever denies, but 
It is a generally received Maxim, viz. That in rebu; 
dubiis melior eſt conditio poſſidentis. And this ſalves 
the Conſciences of thoſe who are properly concerned 
in this Argument, viz, the Viper, who are leaſt 
able to ſatisfy themſelves in a perplexed and intricate 
Diſpute; and where they cannot by a moral Dili. 
gence inform themſelves, they are not ſo tied up toa 
'ftrift, legal and lineal Deſcent, but they may follow the 
Poſſeſſion. Yet I would obſerve, that by the P/ 
ſeſſer, in this Caſe, is to be underſtood the 5ſt Po- 
. ſeſſor only, i. e. where 2 Families eontend for the 
Crown, there, if neither does appear to have the 
"Right rather than the other, the Nation is to adhere 
to the Family to which they have firſt ſworn All 
giance; becauſe their Oaths muſt certainly bind them 

85 ere their adhering to their Oaths is no Violation 
df Right : So that they are not at liberty to i 
© about to every one that gets into PH. ion, but to ad 
here to the frf, whoſe Poſſeſſion is as ws? ow 
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Right of Blood, where there is none that can prove 
a better Title. | „ 
2. The Argument may infer, That the Subjects, 
in a Diſpute about the Right of Succeſſion, may 
follow the Poſſeſſion, either without endeavouring 10 
inform themſelves, or even though they are aſſured 
that the Poſſeſſor has not the true Right and Title, 
but another. Now this is eaſily diſproved, both by 
Reaſon, and by Arguments from our Conſtitution. 
Firſt, Reaſon evidently diſproves it. For though, 
where the Subjects are not able to diſcern who has 
the Right, there Poſſeſſion may determine them; 
yet it does not follow but that, where they may be 


able, they are obliged to inform themſelves that they 


may determine aright, and much more are they 
obliged to adhere to him who has the Right, and 
not to the Poſſeſſor againſt him, when they are 
fully ſatisfied in their Conſciences that another, and 
not the Poſſeſſor, has the Right. 2. It is diſproved, 
alſo, by our Conſtitution, as appears (to uſe but one 
Argument) from the very Oath of Allegiance. The 
Perſon that takes that Oath, does truly and fincerely 
acknowledge, profeſs, teſtify and declare, in his Con- 
ſcience, before God and the World, that the King ts 
lawful and rightful King of this Realm. Now the 
Law's requiring this Declaration of all the Subjects 
when they ſwear Allegiance, implies, firſt, that the 


Law ſuppoſes them ordinarily capable of knowing 


who has the true Right and Title to the Crown. 
2. That in Caſes of Diſpute it requires the Subjects 
firſt to uſe all Means to inform themſelves, other- 
wiſe they ſwear at a Venture, whether the Decla- 
ration they make in the Oath be true, or not; 2. 
Not to take the Oath to one whom they know not 
to be the rightful and lawful King; for then they 
muſt acknowledge a Right and Title to the Crown in 
a Perſon whom they know in their Conſciences no. 
to have any Right and Title: So that all the ſwear- 

— 73. ing 
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ing Allegianee to a Poſſeſor which is conſiſtent with 
this Oath, is only the ſwearing it preſumptively and 
conditionally ; where the Subjects, having uſed all 
moral Diligence, cannot diſcern any better Right and 
Title than the Poſſeſſor's: And yet the Lawfulneſs 
of taking the Oath, in this Caſe, is not grounded 
upon Poſſeſſion conſidered alone, but conſidered as in 
re aubid , for till the Perſon is obliged to renounce 
his Oath, if he comes to be better informed, and 
finds the Right not to be in the Poſſeſor, but in 
another. 8 | again! 

I grant there may be a Conſtitution where the Wl #5 is 
Eftates of the Realm are made the Fudge of any Ml 39 H 
Diſpute about the Succeſſion 3 but the Queſtion is, being 
Whether ours is ſuch a Conſtitution, or no? And to ing t 
ſay that otherwiſe Mer's Conſciences muſt be ſatisfied WM Decia 
in all the Niceties of Titles, is no Argument to prove WM Ting 
it, or, if it be, it proves it to be ſo in all the bert. Mind 
ditary Kingdoms in the World; whereas the Di/courſe Tl 
does not ſeem to aſſert it ta be ſo any where elſe but Ml whic! 
in the northern Kingdoms, and that only by virtue of King 
a Power reſerved to themſelves by the Eftates in the thum: 
original Conſtitution. Neither do our Hiſtories fur- for 1 
niſh us with any Evidence of a Referve of ſuch a W Mer: 
Power to the Eftates; for their acting as if they Ml decla 
bad fuch a Power, is no Argument that they had it, ment 
but only as we cannot conceive they would be guilty WW Quee 
of Perjury in their ꝝſurping a Power to exclude the Wl ran: 
right Heir, if they had it not: But ſuppoſing the Wl h 
Etſtates had ſuch a Power, in a Diſpute about the MW taint 
Right of Succeſſion, it appears till they were guilty ]W The 
of Perjury in the Exerciſe of it, in their determining Wl facc 
the Succeſſion contrary to the known Right (as in the WI ſent « 
Caſe of King Stepben, King Fobn, Henry IV. and I 
Richard III.) And if in this they might be guilty of WW hold 
a Breach of their natural and ſworn Obligation to WW Duk 
the Right of Succeſſion, then they might as well not 
be guilty of the ſame Crime, in »ſurping a Power of gil, 


judging 


th WW judging in the Diſputes about the Succeſſion, as in 
1d gbufing it; and, conſequently, the Argument from 
all Charity to our Forefatbers does no more oblige us to 

believe that they had a Power of limiting the Suc- 
eſs con, than it obliges us to believe that they ſed it 
ed ally. I need not add, that the Conteſts about the 
in Succeflion have been commonly determined before 
ace the Meeting of any Aſſembly of the Eſtates; and 
nd they, when they met, have always followed the 
in Paſſeſion; as alſo, that Parliaments have declared 
zgainſt other former Parliaments aſſuming that Power, 
2s is clear, from the Proceedings of the Parliament 
39 H. VI. and 1 Ed. IV. and from Richard III. 
being declared an Uſurper 1 H. VII. notwithſtand- 
ing that his firſ# Parliament pretended, that their 
Declaration was ſufficient to make, before all other 
Things, moſs Faith, and certain quieting of Men's 
Minds, and to remove all Occaſion of Doubt. 

The Diſcourſe proceeds to anſwer an Objefion p. zi, 3a. 
which 1s commonly made againſt Allegiance to a | 
King de facto, from the Caſe of the Duke af Nor- 
thumberland 1 Mary, who was attainted and executed 
for Treaſon for having been in Arms againſt Queen 
Mary in Behalf of Queen Fane, and his Attainder 
declared to be legal in Queen Mary's firſt Parlia- 
ment; notwithſtanding that what he did was before 
Queen Mary was proclaimed Queen, and by a War- 

rant under the Great Seal of Queen Fane, the then 
only proclaimed Queen; ſo that it ſeems he was at- 
tainted for paying Allegiance to a Queen de facto. 
The Diſcourſe anſwers, that /e was not Queen de 
facto, being not in quiet Poſſeſſion of the Crown by Con- 
ſent of Parliament. To this I anſwer, |, 

1. No more was Queen Mary; for ſhe did no 
hold her firſt Parliament till ſome Time after the - 
Duke of Nortbumberland's Execution, and ſhe was 
not ſo much as proclaimed by the Lords of the Coun- 
(i, when he was in Arms againſt her. Now if ſhe 

were 


47 +. 


it, (not altered in this Particular by the A# 35 H. 
VIII. c. 1.) whereby the Nation were obliged to ſtand 
by the Heirs of King Henry VIII. in the Order of 


were not Queen in Poſſeſſion, and Treaſon does not 
lie againſt a Queen de jure out of Poſſeſſion, then the 
Duke was not legally attainted and executed for 


Treaſon againſt ber. Befides, the Parliament which 


recognized her might have owned or elected Queen 
Fane, and then the Treaſon would have been on the 
Side of Queen Mary's Party : So that the Duke 
was attainted and executed for that A& which was 


not Treaſon till it was made ſo ex prſtfafto upon the 


Parliament's owning Queen Mary, and it might have 
been his true Duty of Allegiance, if it had happened 
that they had owned Queen Fane. | 

2. The Diſcourſe muſt grant, by its own Prin- 
ciples, that if _— Fane had got a Parliament to 
own-or elect her, before Queen Mary ſet her afide, 
then ſhe had been in full Paſſaſion, and nothing 
could have been Treaſon that the Subjects had done 
under her againſt Queen Mary from that Time. 


And yet this is expreſly contrary to the Proviſion of 


the Ad 28 H. VIII. c. 7. and the Oath annexed to 


that Settlement, againſt any of them that ſhould 
-ufurp before their Time, and the Uſurpers and their 
Abettors are adjudged high Traitors : By this Act 
Queen Fane and her Adberents would have been ſtil 
guilty of Treaſon, tho' ſhe had been in full Poſſeſ- 
Fon, and as long as this Settlement ſtood in Force 


(which might have been till Doomſday) it left no 


Place for Allegiance to a King de fa#to, i. e. to one 
that ſhould get into the Poſſeſſion of the Crown, 
againſt the Order of Succeſſion by that Settlement. 

3. The very Plea of the Duke of Northumbrr- 
land at his Trial, and the Ground whereupon the 
Court over: ruled it, and paſſed Sentence upon him, 


ſufficiently diſprove this Anſwer of the Diſcou/? 
to the Argument from his Caſe. His Plea 2 


87. n 4 - ©, Þþ 52% 1 

Hat not bing aZted by Order of Council, and by a 
Warrant under the Broad Seal, could be Treaſon; the 
Court anſwered, That the Great Seal, or Privy Coun- 
al, bf one that was not lawful Queen, could give no 
Authority nor Indemnity : Now upon this Ground he 
muſt ſtill have been convicted and executed, tho? 
r Jane had been in full Poſſeſſion when he 
ated under her againft Queen Mary. And, indeed, 
the Duke of Nerthumberland's pleading the Equity 
and -Reaſon of the Stat. 11 H. VII. and not plead- 
ing the Words of the Statute, is a clear Proof that 
the Lawyers of that Time, who were of his Council, 
either did not look upon that Statute as in Force after 
Henry VII. or did not interpret it as ſome Lawyers have 
done ſince, viz. to oblige the Subjects in Conſcience 
to ſtand by a King de facto againſt a King de jure, or 
fo much as to indemnify them for it. For it cannot 


be conceived that a er would adviſe the plead- 


ing of the Reaſon of a Law only, when the expreſs 
Letter of the Law might have been pleaded. 
But it may be objected, that by lauful Queen was 
meant, in the Anſwer of the Court, Queen in Poſſeſ- 
fon. I anſwer, this they could not mean, when 
they were going to paſs Sentence upon the Duke, 
for what he acted againſt Queen Mary, as done 
7 the lawful Queen, tho? 

Poſſeſſion when he committed the Treaſon againſt 
her; nor Queen in full Poſſeſſion, by Conſent of Par- 
liament, when he was tried, attainted, and executed 


for it. Beſides, I do not find that their Books of 


Law would juſtify their taking the Words lawful 
Queen in that Senſe, but rather the contrary z for 
the Stat. 1 E. IV. c. 1. expreſly oppoſes the tree 
Henrys, who were Kings in full Poſſeſſion, io a King 
lawfully reigning in this Realm; and the fame Act 


Dr. Burnet's Hiſtory of the Reformation, Part II. Book 2. 
: p. 243. ö 


oppoſes 


e was not Queen in 
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that ſhe may be ſwors 70 as rightful and lawful, in 
ful will bear the ſame Senſe as well as lawful, under- 
by virtue of an bereditary, but poſſeſſory Right, 


Ty -( 172.) 
ſes them alſo to Kings de jure, under the Term 
in 


* 


de facto; and therefore it muſt mean by a 
lawful King, none other but a King de jure. And] 
need not add, that if the D:/cour/e reply thus, that 
a Queen de facto is lawful Queen, then it muſt grant 


the old Form of Recognition; for the Word right 
ſtanding the Queen de facto as fo denominated, not 


The Diſcourſe anſwers a ſecond Objection, drawn 
from the Caſe of King John's Subjects, whom our 
Church condemns in her Homilies, for ſwearing Fi. 
delity to the Dauphin of France, and breaking thereby 
their Oath of Fidelity to their natural Lord the King 
of England. To this the Diſcourſe anſwers, 1, 


That King John was only a King de facto himſelf, and 


therefore (ad hominem) Allegiance, if due to him, is 
due to any King de facto. 2. That the Homilies in 
this Place condemn only their riſing againſt King Jobs 
upon the Pope s ſtirring them up to rebel againſt bin. 


3. That this relates to the Caſe of Refiftance, and 


not to the Caſe of Allegiance to a King de facto. 

1. That King John was only a King de facto, &c. 
The Reply to this is very eaſy; King Jobn was Kt 
de fatto againſt the Right of Prince Arthur, his el- 
der Brother's Son, and therefore King John's Pof- 
ſeſſion could give the Subjects no Authority to ſtand 
by him againſt Prince Arthur : Yet his Poſſeſſion, and 
their Oaths of Allegiance to him, obliged them to 
ſtand by him againſt any other Perſon, not autho- 
rized by Prince Arthur, or his Siſter after his Death, 
to come and demand the Crown from King Fohn in 
bis or her Right; and, conſequently, they were 
obliged to ſtand by him againſt Lewis the Dauphin, 
who demanded the Crown not for the true Heir, but 
bimſelf. And if fo, it was Rebellion in them to call 
over Prince Lewis, and aſſiſt him againſt Jan, 

1 n; 


Ku . 
Jobn; and Perjury in them, to transfer their Alle- 
giance from ng John to him; tho? it would have 


and to have ſworn Allegiance to them againſt King 
n * 
7 The Diſcourſe brings ſeveral Reaſons to prove 
that King Zohn was King de fatto, if the Want of 
a legal Succeſſion makes him ſo, As, 1. Becauſe Prince 
Arthur was then living. He was living when King 
John came to the Crown, but not when Lewis came 
againſt him; yet ſtill King John was but King de 
faffo, becauſe the Right was in Aribur*s Siſter after 


have made him King de facto, if he had been 
otherwiſe King de jure, becauſe the very coming to 
the Crown purges all ſuch Attainders in a lawful 
King, inaſmuch as he can ſtand liable to be puniſhed 
by none but Him ſelf, after the Death of his Prede- 


bury, declared at his Coronation he came in by Election, 


Ke. Huber's Speech at his Coronation may give us a very 
'F ood Account of the Power of the Eſtates of the 
A, 5 calm in limiting the Succeſſion of the Crown for the 
1. publick Good. The Archbiſhop tells the Aſſembly of 


the Eſtates, * That they are to know that no Man bad 
any Right before any other, to ſucceed to the Crown, 
except he were unanimouſly choſen by the whole King- 


Noverit diſcretio veſtra quod nullus przvia ratione ſucce- 
habet regnum nifi ab Univerſitate Regni unanimiter—elec- 
tus & ſecundum morum ſuorum eminentiam præelectus, ad ex- 


hin, emplum Saul primi Regis inuncti, quem propoſuit Dominus po- 
but pulo ſuo non Regis filium nec Regali ſtirpe procreatum—Verum 
call fi quis ex ſtirpe Regisdefuncti aliis præpolleret, pronius & - 
. promptiùs in ejus electionem ef: conſentiendum. Matth. Par. 
ns wit, Vit. Johan. 


been neitber Rebellion, nor Perjury, to have called 
over Prince Arthur, or his Siſter after his Deceaſe, 


his Death. 2. Becauſe he was attainted of Treaſon 
gainſt Richard I. But that Attainder would not p. 33- 


teſſor. 3. Becauſe Hubert, the Archbiſhop of Canter- 
and ſo he accepted of the Crown. And I ſuppoſe. 


dom, and preferred for his eminent Qualities ; as 


Saul 
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fembiy durſt make any Doubt of the Archb 


( 174 ) 
Saul was ſet over Iſrael by God, who was neither g 
King's Son, nor of any Royal Line — But, however, 
if any of the Line of the deceaſed King were more 
eminent than others, the Nation were more readily to 
conſent to bis Ele&ion. This is the Account the 
Archbiſhop gives of our Conſtitution, and the Ground 
55 the Eſtates of the Realm proceeded to 
elett King John, and King John accepted of the 
Crown. E. Phe 5 Morian tells us, Noe 0 bifop the Al. 
5 5 
daration, knowing that he had 18975 Reaſon ff, for what 
be ſaid, he being a fu 1x4 Pillar of Conſtancy and 
Wiſdom. Tho' we find ſome of them put the Que- 
tion to him afterwards, what he meant? and he him- 
{elf does as good as confeſs that what he ſaid ws 
not true, but only that he had a Revelation; tha 
King John would bring great Miſchief and Confufun 
upon the Kingdom; my ſaid this that it might be 
ſome Reſtraiut upon him. Here we find the Arch 
biſhop's Principle was publick Good, and for that he 
thought he might declare (againſt the Conviction of 
his own Conſcience, and the Knowledge of every 
one in the Aſſembly before whom he ſpake) that 
England was not an bereditary, but eleftive Ms 
narchy. | 
4. A fourth Reaſon, in the Diſcourſe, wh 
John was only a King de facto is, Becau 9 855 
Right be had after the Death 7 bis Nepbeu 528 
up ty the Ręſignation of bis Crown to ys Pope. Tho 
makes him not /o much as a King de facto; for if he 
reigned up his Right to the Crown, he was from 
thenceforth no King at all. Beſides, this juſtifies al 


that the Barons did againſt him, in Contradiction to 


the Homilies; for the Homilies call it E by 


it could not be any Rebellion, becauſe 1 
had ceaſed to be King by virtue of his Abaicaii 


ED |  Þ Matt, Par. Ibid. 
FT: But 


(/175.) | 

But the Diſcourſe deſigns this chiefly for a parallel 
Cafe to another Perſon's giving up his Right by his 
Submiſſion to the Pope. Now King John was under 
another Subjection to the See-of Nome antecedent to 
this Reſignation, the ſame Subjection that Queen 
Mary put her Crown under when ſhe reconciled the 
Nation to that See, and the ſame which another Per- 
{ou put his Crown under by ſubmitting to the Pope*s 
Supremacy. The Diſcourfe would intimate, that this 
was a Demiſe; and ſome have been pleaſed toargue 
to that Purpoſe : If ſo, it would have been well if 
the Proteſtants under Queen Mary had known fo 
much; for then they might have eſcaped that ery 
ſrial, by ſetting up her Siſter Queen Elizabeth, 
upon Queen Mary's Reſignation of ber Crown to the 
We: | | 
The D:{cour/e obſerves, that the Plea of the Ba- 
rms againſt King John was, That «upon his Refigna- 
tion be ceaſed to be King, and ſo the Throne was va- 
cant. - And by that Means there was a Devolution of 
Right to the Barons to fill up the Vacancy, who made 
Choice f Lewis by the Right of his Wife, who was 
Heir to King John. This is ſtill to make the Caſe 
more exadtly parallel. But to conſider it, firſt, as to 
the Vacancy. 2. As to the filling it up. 3. As to 
the Natien's Senſe of the Allegiance due to Lewis, 
their King de facto. 1 | 
Firſt, As to the Vacancy. That is grounded 
upon his making himſelf Feudatary, and the Pope 
his Lord Paramount: For the Diſcourſe does not un- 
derſtand how be that gave up his Right of Dominion 
to the Pope, could ſtill retain it. If this, therefore, 
made the Throne vacant, then it muſt be either, 
1. Becauſe a feudatary Prince cannot be a ſovereigh 
Prince over his own Subjects: Or, 2. Becauſe the 
People could not from that Time bear Faith and Al- 
liance to King Jobn, without making themſelves 
more ſubjef} to the Pope than they were before, _ 
tranſ- 


” 


ne 


transferring their Allegiance to him, to the Prejudice 


of the Rights of the Crown: Or, 3. Becauſe King 


Jobn's holding his Crown in Fee of the Pope utterly 
deſtroyed the legal Tenures of his Subjects, and de. 
prived them of their Liberties and Properties: Or, 
4. Becauſe King Fohr's paying a Thouſand Marks 
yearly, for his Fee, utterly exhauſted the Treaſure of 
the Nation, and ſubverted the fundamental Law; 
ſupporting its Welfare: Or, laſtly, Becauſe King 
Jobn was another kind of King than his Son Henry 
III. and the Nation were otherwiſe tempered in his 
than in his Sox's Reign: For we find, that his Son 
was allowed the Favour to hold his Crown, tho? he 
held it as the Pope's Feudatary, and took an Oath 
to pay his Thouſand Marks to the Pope at the ſame 
Time when he took his Coronation-Oath to his 
People; and the very Lords that had ſet up Leuis 
the Dauphin, thought fit to leave him, notwithſtand- 
ing their Oaths, and to ſwear Allegiance to Henry 
Tis notwithſtanding that he held his Crown in Fe: 
of the Pope. 3 | 

2. As to the filling up the Vacancy, tis ſaid, the 
Barons made Choice of Lewis in the Right of bis Wife, 
who was Heir to King John. This was a Favour, 
if the Throne was vacant, to make Choice of the 
next Heir. But the Dauphin's Wife was neithet 
King Fobn's next Heir, nor the Heir of the Crown: 
Not the next Heir to King Jobn; for, firſt, his Son 
Henry III. and the reft of his 1ſue, then his elde 
Siſters Son Otho, was before Lewis's Wife, or her 
Mother; nor the next Heir of the Crown, for the 
Siſter of Prince Ar:bur had the Right before King 
Jobn bimſelf. But, however, Lewis was made King 
de facto by the Election of the Barons, upon King 
Jobn's Demiſe; and if ſo, then here is a pregnant 
Inſtance of the Nation's Senſe of the Allegiance due 
to a King de faffo. Lewis was ſole King in Poſſe/- 


ion at King Fobn's Death, and therefore then the 


Nation 


(177) 

Nation ought to have borne Allegiance to him ſolely. 

This Lewis made ſure of, and being at be Siege of 
Dover-Caſtle, when the News came of King Jobn's 
Death, © he ſent Word of it immediately to the Go- 
vernor, making no Queſtion but he would have de- 
livered the Caſtle up to him: But he received for 
Anſwer from the Governor, Hubert de Burgo, that 

if his Maſter King Jobn were dead, he had left Sons 
and Daughters behind him, who were to ſucceed him 
in the Crown. And this, we find, was the Senſe alſo 
of the loyal Nobility, who did not think that they 
were bound for the publiick Good (to prevent any far- 
ther Effuſion of Blood) to ſubmit to Lewis, who 
was in Poſſeſſion of the greateſt Part of the Realm; 
but that they were to ſet up Henry III. King John's 
Son, to whom the Crown belonged by Right of In- 
beritance: And the very Barons who had call'd in 
Lewis, ſoon came to be of the ſame Opinion, not- 


. withſtanding their ſolemn Oaths of Allegiance to 


him; and ſo he was fain to quit his //-goiten Poſ- 
ſeſſion. ; 

The ſecond Anſwer in the Diſcourſæ to the Ob- 
jection from the Homilies, as to the Caſe of Kin 
John's Subjects calling in Lewis, is, That the Reaſon 
why the Homilies condemn them for it is to be learnt 
from the Deſign of that Homily, which is to ſhew the 
Pope's Uſurpations over Princes, and their ſtirring up 
Subjects to Rebellion againſt them, &c. To this I 
anſwer, | | 

1. This ſeems to intimate as if the Homily did 
not condemn King Jobn's Subjects as the Inſtru- 
ments of Lewis the Daupbin's, but the Pope s Uſurp- 
ations, and did not condemn them fimply for rebel- 
ling againſt their Prince, but only becauſe they did 
it upon the Pope's Inſtigation. | 


© Matt. Par. p. 243. 
N _ 2. The 


(178) 
2. The Defign of that and the former Homily is 
to lay down two grand Cauſes of Rebellion, Ami. 
tion and Jpnorance, and both theſe they lay to the 
Charge of the See and Church of Rome, viz. the 
Ambition of the Popes, and the Ignorance wherein 
they kept the People, by with-holding from them 
the reading of God's Word, from whence they 
might have &nown their Duty to their Princes. Now 
as one Effect of this Ignorance of their Duty to their 
Prince ſet forth in God's Word, the Homily produces 
this Inſtance of their calling in Lewis, and therefore 
it muſt be conceived to make it an Act both con- 
trary 16 their Duty, and to the Word of God; how- 
ever, the Diſcourſe plainly looks upon it as a juf 
and legal Act, done by the Barons, by virtue of their 
Authority, to fill up the Vacancy of the Throne upon 
King Fohn's Abdicatiou. . | 
3. In the Caſe between King John and Lewis the 
Dauphin, the Pope was far from ſtirring up the Ba. 
rons to rebel againſt King Fohn, for he was on King 
Jobn's Side againſt Lewis, and his Legate excommu- 
nicated Lewis and his Adberents. Neither does the 
Homily mention it as done at the Popes Inſtigation, 
tho? it mentions it in the ſame Place with their other 
former Rebellions, to which they had been moved by 
the Pope's diſcharging them from their Oaths of Al- 
legiance to King Fobn. 

The third Anſwer is, That this Caſe does not 
touch the preſent Oaths, by which Men are not bound 
io juſtify ſuch Proceedings; and yet I have obſerved 
too often, that both the Principles from Reaſon, and 

the Precedents from Hiſtory in the Diſcour/e, do no 
more Jun the taking of the preſent Oaths, than 
they do plainly juſtify ſuch Proceedings. 

The laſt Thing in the Diſcourſe is, the Caſe of 
Tiberius and the Jews under him, which is made an 
Argument for Submiſſon to an Uſurper or a King 4. 
fafto, becauſe the Emperor Tiberius was ſuch ; and 


yet 
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yet our Bleſſed Saviour commands the eus to pay | 


him Tribute. Render to Cæſar the Things which are Matt. xxii. 
Cæſar's. To which Argument Dr. Hammond gives 21. 


this Anſwer, (which is produced in the Diſcourſe, p. 
12.) Julius Czfar wreſted the Power out of the Hands 
of the Senate, but before the Time of Tiberius the Bu- 
fineſs was accorded between the Senate and the Em- 
perors; that the Emperors now reigned unqueſtioned 
without any Competition from the Senate : Which Caſe 
is different from other forcible Uſurpations, where the 
legal Sovereign doth ſtill claim his Right to his King- 
doms, and to the Allegiance of his Subjects, no way ac- 
quitting them from their Oaths, or laying down his 
Pretenſions. | 


The Ground of which Anſcwer is this, That the 


ſupreme Authority of the Roman State was before Fu- 
lius Ceſar*s Uſurpation in the Senate and People, and 


ſtill continued in them only till they themſelves con- 


ſented to the Government of the Emperors; there- 
fore till they had conſented, the Subjects of the Ro- 
man Empire were to look upon the Government of 
the Cæſars as an Uſurpation , but when they had 
conſented, and ſo had by their own Act given up their 
Right and Authority, then the Subjects of the Roman 
Empire might lawfully ſubmit to the Emperors; 
becauſe it was then no Injury to the Senate and Peo- 
ple, who had given 5 their Right. This, there- 
fore, Dr. Hammond aſſerts, that ſince Julius Cæ ſar“s 
Uſurpation the Senate and People had ſo far ſubmit- 
ted to the Emperors, that they, and particularly 


Tiberius, (at the Time when our bleſſed Saviour gave 


that Auſwer to the Phariſees and Herodians) reigned 
without any Competition, and ſo were not to be looked 
upon as Uſurpers, but lawful Princes; nor can our 
Saviour*'s commanding the Fews to pay Tribute to 


Tiberius Ceſar, be made an Argument for Submiſſion - 


to an Uſurper. 


N 2 os 


.— 


_— | 
To this Anſwer of Dr. Hammond's the Diſcourſe 


_ undertakes to reply, (p. 34, & ſeq.) and firſt obſerves 


as a Conſequence of it, that it was not Jawful to 
fevear Allegiance to Julius Ceſar, who had the full 
Poſſeſſuon of the Power ;, but it was to Tiberius, and 
that the Right of Government continued in the Senate 
and the People all Julius Cæſar's Time. True, ſup- 
poſing that during this Time the Senate and People 


never gave up their Right to Julius Cæſar, no more 


than they did when he fir uſurped upon them; but 
if their conferring the Diłtatorſbip upon him, and 
making it perpetual, was giving up their Authority 
into his Hands; then from thenceforth he became 
ſo far Emperor, that the Subjects of the Roman 
Empire might /awfully take an Oath of Allegiance to 
him. | 

But the Diſcourſe proceeds to enquire how the Se. 
nate and People came to loſe their Right in the Time of 
Tiberius? And, ; 

1. Whether they had given it up by any ſolemn Act 
of theirs, as Juſtinian and many others affirm they did 
Z the Lex Regia. This the Di/courſe endeavours to 
diſprove, becauſe, 
1. Thenall the Emperor's Right was by Devolution 
from the People, and ſo they had their Rights of So- 
vereignty from the People, and not from God. 
This Conſequence, one would wonder how it came 


to be thought on; fince nothing is more 7rite and 


obvious, than that tho' a free People may by their 
Conſent ſet up a Perſon to rule over them, yet that 
Perſon whom they ſet up has not his. Rights of So- 

vereigniy from them, but from God only, 
2. Becauſe ſuppoſe the Roman Senate and People 
gave up their Right to the Emperors by the Lex 
Regia, yet the northern Kingdoms never gave up their 
Rights in ſuch a Manner, but reſerved an Authority 
to themſelves in Caſes of Difficulty concerning Succeſ- 
fon. The Meaning whereof (if I underſtand 4 s 
87 


( 181 ) 
this, that tho* the Romans had formally given up 
their Right to the Emperors, and ſo made them 


Kings de jure; yet it is not ſo in the northern 


Crowns, where the Eftates have reſerved to them- 
ſelves a Power of making now and then (in Caſes 
of Difficulty about the Succeſſion) a King de facto. 
But then what is this to the Argument? which 
ought to prove that we may ſubmit to a King de 


facto, becauſe the Fews were bid to ſubmit to the 


Roman Emperors, who were only de facto; whereas, 


inſtead of this, it concludes, that tho* the Roman 


Emperors were Kings de jure, by the People's for- 

mally giving up their Right to them; yet ſtill we 

may have Th de facto, and are to ſwear Alle- 
ance to them. 


2. The Diſcourſe proceeds to argue, ſuppoſing the Ibid. 


Senate and People of Rome were partly wheedled, 
and partly forced out of their Right by the Emperors. 
Thence it ſeems to infer, firſt, That this gives no 
good Title, I anſwer, it had its Effect ſo far, as to 
make them Subjects to the Emperors after they had 
parted with their Right, tho? it might not acquzt the 
Emperors themſelves in their own Conſciences from 
the Guilt of Uſurpation, as far as they extorted their 
Conſent from them. ; 
2%, That th? Auguſtus had procured the Conſent 
of the People, as to his own Government; yet Tibe- 
rius was an Uſurper, becauſe Auguſtus had no Autho- 
rity to make him his Succeſſor, and Tiberius, upon 
Auguſtus's Deceaſe, aſſumed the ſovereign Power with-. 
out the Conſent of the Senate and People; as the Di/- 
courſe ſhews again more largely (p. 38, 39.) | 

That Auguſtus had adopted Tiberius, and defigned 
him for his Succeſſor in the Empire, and made him 
his Heir by his Teſtament, is unqueſtionable z but 
that Auguſtus had ſuch a Power from the Senate and 
People to conſtitute his Succeſſor in the Empire by his 
ſole Authority, does not appear: And therefore I 
| . cannot 
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cannot ſay that Tiberius aſſumed the Government by 
Right of Succeſſion upon Auguſtus's Death; and if 
he had no Right of Succeſſion, then his aſſuming 
the Government was an Uſurpation upon the Rights 
of the Senate and People (either to elect what Em- 
peror they pleaſed, or to re- aſſume the ſovereign Au- 
thority into their own Hands) till they ſo far ſub. 


mitted tbemſelves as to give up their Rights again to | 


him, as they had done before to Auguſtus. And 
truly this was but a very litile while ; for the Senate 
* ſeemed more impatient to have him for their Em- 
peror, than himſelf. I grant his declining the Go- 
vernment, when the Senate intreated him to accept 
of it, was a Copy of his Countenance; but it is as 
plain, that their importuning him ſo earneſtly when 
they knew his Mind, their © «weeping and wailing, 
making publick Supplications to the Gol; to incline his 
Heart to take the Burden of the Government upon 
him, was a Piece of their ſervile Hattery, and can- 
not be paralleled but by the A of Recognition of 
Richard III. where they extol the Juſtice and excel- 
lent. Viriue of a bloody Ufurper, humbly defire and 
Fray bim to accept of their Choice of him (to whom it 
belonged by Right of Inheritance /o to be choſen) and 
put up their folemn Prayers to God, for his Bleſſing 
upon their Treaſon, and his Uſurpation. 
But whatever Part the Emperor and the Senate 
thought fit to play in this Scene of Hypocriſy and 
Diſimulalion, it is plain, that preſently ® the Conſuls, 
the Captain of the Guards, and the Præfectus Annonæ, 
then Ihe Senate, the Army, and People, ſcwore Alle- 
giance 10 him: And ſo from thenceforth he became 
more than Emperor de facto, and all the Provinces 


4 Romz ruere in ſervitium Conſules, Patres, Eques. Tacit. 
. 1. Patres, quibus unus metus, fi intelligere vide- 
rentur, in queſtus, lachry mas, vota effundi, ad Deos, ad effi- 

em Auguſti, ad ipſius genua manus tendere. Tacit. ibid. 

f Abridgment of the Records, p. 712, 713. 8 Tac. 1 
| 0 


( 183 ) 
of the Roman Empire might not only pay him Tri- 
bute, but alſo recognize and ſtwear to him as the right- 
if Wl ful and lawful Emperor of Rome. | 
ng And if Tiberius was ſo ſoon made Emperor de 
hts jure, we are to: enquire how his Caſe can be made 
n. an Argument for ſwearing Allegiance to a King de 
- facto, eſpecially eighteen Years after, when our 
1þ- bleſſed Saviour ſpoke thoſe Words, Render to Cæſar 
to Wl the Things that are Cæſar's. The Diſcourſe draws 
nd an Argument from it two Ways, ; 
ate 1. 3 this very firſt Oath which the Conſuls, 
n. great Officers, and the reſt of the Senate, Army, and 
30- People, took to him. | 5 
ept 2. From the particular Conſtitution of the Fews, 
S AS according to which he was ſtill fo them but Emperor 
nen de facto. | EIS. 
ng, 1. From the very firſt Oath taken to him at 
his Rome. The Diſcourſe ſays, he was then no more tban p. 35 
Pon Wl Emperor de facto, when they did thus ſwear to him; 
an. and again, Here we have a plain Inſtance of one who P. 39; 
; of was in the Poſſeſſion of Power without Colour of 
Right, and yet Oaths of Allegiance were taken to him 
and both by the Senate and People. I grant all this; and 
1 10 let the Diſcourſe make the beſt ont: The Senate and 
ind People gave up their own Rights by their own Con- 
ing ſent, therefore the Engli/h Nation may give up the 
Right of their Ring, or the Heir of the Crown, with- 
ate out their Conſent. The Romans, upon the Deceaſe 
a of one Emperor, being under Obligation to none, gave 
116, themſekves up to one who had ꝝſurped the Imperial 
, Authority; therefore the Engliſ may give up the 
lle- Crown to an Uſurper, tho' they have a lawful King 
me in Being, or tho* they are under an Obligation to 
Ices one that claims the Crown by lawful Right of Iu- 
beritance. They parted with their Liberty; there- 
fore others may cancel all their Oꝭligations. They 


4 could not injure themſelves by giving up what was 
their o.; therefore we can do no Iujury by giving 


b. | N 4 ” 


Act, made him Emperor over themſelves and the 


P. 36, 41. 


and yet our bleſſed Saviour reſolves the Queſtion 


non eft injuria que fit nolenti. It is juſt the ſam: 


Berius, though he had «uſurped upon their Liberty , 


Year of Tiberius's Reign, and I have ſhewed, that 


the other Provinces, by reaſon of a particular Law 
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up what is anotber*s. Volenti non fit injuria: Ergꝭ 
Way of arguing, They might lawfully ſwear to Ji. 


therefore the Engliſh may lawfully ſwear to a King 
de facto, though he ſurps upon the Authority of 
their /awful and rightful Sovereign, 

2. The ſecond Argument in the Diſcourſe from 
the Caſe of Tiberius, is grounded upon the particular 
Conſtitution of the Fews, according to which the 
Emperor Tiberius was ſtill to them no more than Em- 
peror de facto; and yet our bleſſed Saviour bids them 
pay Tribute to him. The Time when our bleſſed Sa. 
viour ſpoke theſe Words was in the eighteenth 


preſently after Auguſtus's Death the Senate and People 
gave up their Rights to him, and ſo, by their own 


evbole Empire; and, conſequently, the Provinces 
under Subjection to the Roman State might, nay 
ought to look upon Tiberius as their lawful Sovereign, 
and to pay their uſual Tribute and Allegiance to him. 
Now the Jews were at that Time Part of the Pro- 
vince of Syria, and had been fo ever fince their De. 
dition of themſelves to Pompey ninety Vears before, 
and therefore they were under the ſame Obligation 
as the other Provinces to look upon Tiberius as the 
lawful Emperor of Rome, and to pay him Tribute 
and Allegiance, as the Sovereign of that State to 
which they had been ſo long in Subjection. But the 
Diſcourſe makes their Caſe diſtin& from the Caſe of 


and fundamental Article of their Conſtitution, which 
owned no legal King over them but one of their Bre- 
thren; and therefore Tiberius, a foreign Prince, 
could be no more to them but Emperor de facto, 


they put to him in the mative, viz. that it was 
7 P 1 Af. , — 
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lawful to give Tribute to Cæſar, i. e. 10 ſhew As of 
Subjection to a Power de facto, i. e. not according to 


Law, as the Romiſh Power was not agreeable to the 


Fewiſh Conſtitution. ä 

This is the Subſtance of the Argument; and the 
Law or Article of the Fewiſh Conſtitution which it 
refers to is in Deut. xvu. 14, 15. When thou art come 
unto the Land which the Lord thy God giveth thee, and 
ſhalt poſſeſs it, and ſhalt dwell therein, and ſhalt ſay 
Iwill ſet a King over me, like as all the Nations that 
are about me : Thou ſhalt in any wiſe ſet him King 
over thee whom the Lord thy God ſhall chooſe : One 
from among thy Brethren ſhalt thou ſet King over thee : 
Thou mayeſt not ſet a Stranger over thee which is not 
tby Brother. The Queſtion therefore, upon this Law, 
muſt be, Whether, by reaſon thereof, the Roman 
Emperors could not be /awfu! Sovereigns over the 
Jews, notwithſtanding their Dedition of themſelves 
to the Roman State; or, Whether by reaſon of his 
Law, the Jewiſh Nation could not ſo far give up 
themſelves to any foreign Prince or State, as to make 
them their lawful Sovereigns, and themſelves truly 
and properly their Liege- Subjects; but ſo, only, as to 
make them their Sovereigns de facto, and not de 
jure; and to pay ſuch a Subjection to them as may 
by any other Nation be paid to one that is only a 
King de facto. If this can be proved to be the Ef- 
fe& of this Law, then the Argument from the Caſe 
of the Fews is good; and our bleſſed Saviour may be 
conceived to allow of the paying ſuch a Subjection 


to a King de facto in any Nation, as he allows the 
Jews to pay here to Tiberius; but if not, then the 


Argument falls to the Ground, and our bleſſed Sa- 
viour may be conceived to allow here that the Em- 
peror Tiberius was the Fews Sovereign de jure (by 
their own Dedition to the Roman State, and the Ro- 
mans making Tiberius their lawful Emperor, ) and that 
they owed him all true Subjection and Allegiance : 


And 
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And then, to ſpeak 
Preſumption, as I confeſs I ſhould dread to be guilty 

of, to alledge our bleſſed Saviour's Words, to coun- 
tenance and patronize the ſwearing Allegiance to a 
King de facto, notwithſtanding an Oath formerly 
taken to a King de jure. 

But to 3 the Force of this Law: Firſt, It 
does not appear, from the Words, that it laid any 
Obligation upon the Fews to have no Sovereign but 
one of their Brethren, but only during their quiet and 
undiſturbed Poſſeſſion of the promiſed Land: It ſup- 
poſes their being in Poſſeſſion, and dwelling in the 
Land, and ſu 
chooſe whether they will /et a Stranger over them, or 
no; and therefore if they are forced againſt their 
Will, upon a Conqueſt of themſelves and their Kings, 
to ſabmit, by their own and their Prince's Dedition 
of themſelves, to a foreign Joe, this does not ſeem 
to be a Caſe wherein this Law was intended to oblige 
them. And that will appear, becauſe, 

2. God himſelf, notwithſtanding this Law, does 
in Effect denounce to the Fews, that he would bring 
them under ſuch a Force as this, of having a foreign 
Prince or State become their Sovereign: For he 
threatens them with an Invaſion of foreign Nations, 
(and, conſequently, with their being brought under 
a Conqueſt by them) as a Puniſpment of their Sins: 
And beſides, their very Expectation of the Meſſab 
depended upon the Scepter's being departed from 
their own Nation. | | 2: 

3. This moft evidently appears from the Caſe of 


my Senſe freely, it is ſuch a 


the Jews when they were conquered by Nebuchad . 


 nezzar, Fuſt, The King, the Princes, and the 

2wbole Nation, made a Dedition of themſelves to him 
in Fehoiachin's Time. The Words are expreſs; 
.* Jehoiachin tbe King of Judah went out to the King 


> Grot. ad locum. 1 2 Kings xiv. 12. 


, of 


ppoſes them likewiſe at Liberty to 
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of Babylon, he and his Mother, and his Servants, and 
his Princes, and his Officers; and the King of Babylon 
took him in the eighth Year of his Reign. Him the 


King of Babylon carried away, and with him ten 


thouſand Men, of the Princes, mighty Men of Va- 
laur, Craftſmen and Smiths; leaving none but the 


pooreſt of the Land, and making Zedekiah King over 


them. Of him Nebucbadnez zar had taken an Oath 
of Allegiance ; and this Oath God himſelf allows of, 
and denounces againſt Zedekiah by his Prophet, that 
he ſhould certainly be carried captive into Babylon, 
and die there, for the Breach of it. As T live, ſurely 
mine Oath that he hath deſpiſed, and my Covenant 
that he hath broken, even it will I recompence upon 
his own Head. Beſides, both Zedekiab, and all the 
People with him, are expreſly commanded to yield 
themſelves up to Nebuchadnezzar, to fave them- 
ſelves and the City. Bring your Necks under the 
Yoke of the King of Babylon, and ſerve him and bis 
People, and live. After the taking of Feruſalem, 
" Feremiah being ſet at Liberty by the Captain of the 
Guard, goes by his Order to dwell among the People 
left in the Land under Gedaliah the Son of Ahikam, 
made Governor by the King of Babylon. 

4. It appears from the State of the Jews, upon 
their Return from the Captivity : They were then 
directed by Ezra and Nehemiah, and therefore 
would not be adviſed by them to any illegal AF; 
yet as they returned to their Land by the Authority 
of Cyrus, King of Perſia, ſo they ſtill look upon 
themſelves, when in quiet Poſſeſſion of their Lands, 


as truly Subjetts to the. Perſian Monarchs, and ſo con- 


tinued, as it rs, till ZFaddus's Time, when (as 


the Diſcourſe relates) they ſubmitted to Alexander. F. zy. 


! Ezek. xvii. 13, 14, 15, 


* 2 Kings xxiv. 14, 15. 
ns * a Jer. „ 


16, 18, = fer. xxvii. 11, 17. 


Theſe 
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| Theſe Inftances are ſufficient to prove, that the 
Law in Deuteronomy was not intended to make it in- 
. Poſſible tor the Fews to have any other /awful So. 
vereign, but one of their own Nation; unleſs we will 
ſuppoſe, that upon the ſame Ground that God al. 
lowed and commanded, and the Prophets adviſed 
the Dedition of the Jews to Nebuchadnezzar, Zede- 
 kiab's taking an Oath of Allegiance to him, the 
People of the Land that he left behind putting 
themſelves under a Governor appointed by him, and 
the Jews that returned from the Captivity ſtill con- 
tinuing to own their Subjection, and to pay Alle- 
glance to the Kings of Perſia, as they had done 
when they were Captives out of their own Land; 
unleſs, I ſay, we will ſuppoſe that, upon the ſame 
Ground that God allowed, and his Prophets adviſed 
all this, God alſo would have allowed, and his Pro- 
phets have adviſed, that the /raelztes ſhould ſwear 
Allegiance to Abſalom, whom they anointed over 
them againſt his Father King David, whom he had 
expelled out of the Land; or that the Kingdom of 
Judab ſhould have taken an Oath to ftand by Atha- 
liab, when they came to know that Foaſh was ſtill 
preſerved alive. 

I grant there were ſome Perſons among the Jews 
who looked upon the Roman Government as an 
Uſurpation, and that the Phariſees took Occaſion 
from thence to propound the Queſtion to our bleſſed 
Saviour about the Lawfulneſs of paying Tribute to the 
Roman Emperor, deſigning to expoſe him by his An- 
ſwer, either to this Party on the one Hand, or to 
the Roman Government on the other. Our #/:ſſed 
Saviour anſwers their Queſtion by ſhewing them the 
Tribute- Money, whereupon was the Image of Cæſar, 
and an Inſcription, denoting (as it is probable) the 
Near ſince their Nation was reduced by Pompey under 
the Roman Government; and then bids them render 
to Cxſar the Things that are Cæſar's: ge if 
a their 
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their Dedition of themſelves to Pompey could make 
them truly Subjects to the Roman State, (as I have 
ſhewed it could, notwithſtanding the Law Deut. 
xvii.) was rather an Intimation, that the Emperor 
was (by virtue of their former Dedition of them- 
ſelves) their /awful Sovereign, and they truly his 
Liege-SubjeRs ; and therefore, no queſtion, they 
ought to pay both Tribute and Allegiance to him. 

The Diſcourſe makes ſome Uſe incidentally of the - 

Tews former Submiſſions, and taking Oaths of Alle- 
giance; 1. To Darius, notwithſtanding he was not 
King over them by a lineal Succeſſion from their own 
Princes, nor by the fundamental Conſtitution of their 
Government, Deut. xvii. 2. To the Kings of H- 
ria, notwithſtanding they /ooked upon them as unjuſt 
Poſſeſſors. 3. To Alexander, notwithſtanding the 
Oath that Jaddus told him they had taken to 
Darius. 

For the Jes being Subjects to Darius, and tak- 
ing an Oath of All:giance to him, that is a or - 
quent of their Subjection to the Kings of Babylon, 
into whoſe Authority Darius ſucceeded, as his ſuc- P. 46. 
ceeding in the Perſian Monarchy gave him a Right to 
the Chaldzan Congueſts : And I have already ſhewed, 
that Nebuchadnezzar, and his Succeſſors, the Kings of 
Chaldea, Media, and Perſia, were not Sovereigns 
over the Fews de facto only, but de jure, notwith- 
ſanding they were not Kings over them by a lineal 
Succeſſion from their own Princes, nor according to 
the fundamental Conſtitution, as it 1s urged by the 
Diſcourſe from Deut. xvii. 

For the Subjection of the Fews to the Kings of 
Hria, whom they looked upon as unjuſt Invaders 
of their Liberty, it is enough to ſay, that their 
ſwearing Allegiance to them was an Act of their own, 
whereby they gave up what was in their Power, 
their own Right : But this cannot be made an Ar- 
gument for the Subjects of any Monarchy to * up 

| | | their 
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their lawful King's Right, which is not in thei 
Power. nd for 

Laſtly, For the Cafe of their Oath to Alexander * 
notwithſtanding their former Oath to Darius; to ſay — 
no more, I need only refer to the Hiſtory of it in themſc 
Foſephus. He tells us, that Alexander, after bis 33 
Victory over Darius, being at the Siege of Tyre ſent Man's 
to Jaddus 10 demand of him to ſend ſome Men 70 56 ion, 
Aliſtance, and Proviſions for his Army, and to perform like 
to bim what Services they uſed to do to Darius. The the 5 
Higb-prieſt Faddus anſwered, that he bad taken an themſ 
Oath 10 Darius never to bear Arms againſt him, and ju 
this Oath he would not break, as long as Darius lived, ("I 
This Anſwer very much offended Alexander, who The 
threatened, that as ſoon as he had taken Tyre he Ip 
would come with his Army againſt the Higb. prieſ Caſe « 
and teach all Men to whom they were to keep thei — 
Oaths. And he came, after he had taken Tyre and I Vs 
Cara, and the High- prieſt having Notice of dee, 
coming, cauſed publick Prayers and Sacrifices to be * * 
offered to God for bis Protection in their Diſtreſs; a 
and that Night was commanded by God in a Drean tis ſo 
to ſet Garlands upon the Gates, and open them it Kin 
Alexander; and to order the People to go to met of the 
him in white Garments, and to go himſelf and the Me, o 
Prieſts in their Pontifical Habits. This they did, and 4 fat 
the Effect of it was, that Alexander, when he met uth! 
them, fell down and worſhipped the Name of Gu King « 
in the Higb. prioſt's Pectoral, inſtead of doing him Wirf 
or the People any Harm; giving afterwards this ws EL 
Reaſon for it to Parmenio, that he had ſeen in 


| Dream before he ſet upon his Expedition, one in wo 
that Habit that told him he would lead bis Army, and my 
deliver up the Perſian Empire into his Hands. may 7 
This Revelation that Faddus had was (if the Hiſtory gy 


may be credited) a ſufficient Ground for his Reception 


of AMexander, and his Submiſhon to pay the like 
Tribute to him, as they had paid 5 to Dari, _ 
15 and Lets 2 
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ind for ſome of the Fes going into Alexander s Army 
to ſerve under him; which as otherwiſe I do not 
pretend to juſtify (any farther than their ſubmitting 


1 themſelves to the State of Captives when their Lives 
Fes were at M/exander*s Mercy) ſo I ſhall not diſpute any 


Man's paying or ſwearing the moſt ab/olute Sub- 
G Fo jeftion, even to the greateſt Uſurper, if he had the 
le Revelation to authorize him to do it. For tho? 
Th the Subjects cannot by their own Authority make 
" themſelves over to one that »/urps upon their right- 
ful King, yet God can diſpoſe of their King's Crown, 
. Ind their Allegiance, to whomſoever he pleaſes. 
J The Diſcourſe takes Notice of another Anſwer 
he WY "at ſome may make to the Argument from the 
„case of Tiberius, ſuppoſing him not to have been 
145 awful Emperor, viz. that our Saviour only bids the 
Jews pay him Tribute; but paying of Tribute is 
hi ff e another Thing from Oaths of Allegiance. To 
this he Diſcourſe replies, | 
„1. That paying of Tribute is an Af of Subjection: 
ri ſo, and ſo is the obeying of the Laus, made by 
King de facto for the publick Good; yet neither 
of theſe imply that the Perſon who pays him Tri- 
ute, or obeys his Laws, owns himſelf to be the King 
„ fafto*s Liege-Subjef, or engages to ſtand by him 
mth his Life and Fortunes againſt the Right of the 
King de jure, and not to ſtand by the King de jure 
wainſt the King de facto, when God puts it into 
us Hand to diſcharge his Duty of Allegiance to his 
ful King. | „ 
2. The Diſcourſe argues, That if the Subjects 
may pay Tribute to the King de facto, then they 
may promiſe and ſwear to pay it: This is no Conſe- 
rages they may pay Tribute at one Time, there- 
re they may engage themſelves by Oath to pay it 
at all Times when it is demanded. For the Circum- 
ſtances wherein the King de jure and his loyal Sub- 
ks are, may make it lawful for them to perform 
Do, 3 . ſome 
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ſome Acts of Subjection, at the Command of a King iſ fob# 
de facto, at one Time; and yet they may be obliged, 70 il 
upon the Alteration of Circumſtances, to withdraw all I Oath 
Alls of Subjection from him, and riſe up againſt I the 1 
him in Behalf of the King de jure. ſion! 

3. The Diſcourſe ſays, That paying of Tribute is a Mut 
Token of Allegiance. Not fo, when it is paid at the King 
Demand of a King de facto: For it is demanded MArnm 
either for the Maintenance of the King de facto make 
himſelf againſt the King de jure, or for the SupportſWnotw 
of the Publick, in a Caſe where it is not prejudicial to her 
the King de jure's Right. In the former Caſe, where turn 
it is exacted for the King de fafo's Intereſt, the ¶ neute 
paying Tribute is no Token of Allegiance, becauſe it ¶ haſtly 
is paid upon a Force, no more than a Man's paying Publ. 
his Money to an Higbwayman, to prevent his being ſor tl 
ſtripped naked, or his Life taken away, is a ToknWas it 
that he looks upon what he pays him as the H gb Prop! 
wayman*s Due. In the latter Caſe, where the Tri-Mthe A 
bute is levied for the Support of the Publick, tie at 
Tribute is paid to the Publick, and not to the King Co 
de facto; and the paying of it is only bearing a du 
Proportion in the common Charge of the Nation for 
their mutual Support and Defence. But then the 
Diſcourſe ſays, 

4. All the Allegiance which is implied in Oaths 
Allegiance, where the Declarations of Right are lift 
out, is no more than the Duly which we owe with n. 
ſpect to the Publicx. But then what is this Dutyo 
the Subjects to a King de ſacto, with reſpet? to ibe 
Publick? Is it to tand by the King de facto with 
their Lives and Fortunes, in Defence of his Perſon, 
Crown, and Dignity, againſt the Right of the King 
de jure? If ſo, then it is a great deal more than 
paying of Tribute; and a Man might as well ſweat 
to the King de facto in this Senſe, with a Declaration 
of Right, as without it: For he may as well ae they, 
the Right of the King de jure, as take an wy : a 

8 | 74) | 
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.* 


to the Publick ſuch, as that, notwithſtanding their 
Oaths, the Subjects may be obliged to act againſt 
the King de facto for the King de jure, upon Occa-- 
fon? Or that they may be at Liberty to keep a 
Neutrality between them? Then what Security has a 
King de facto by ſuch Oaths, when he may raiſe an 
Army for his Defence againſt the King de jure, and 
make them ſwear Allegiance to him; and yet they, 
notwithſtanding their Oaths, may be at Liberty, 
when they come into the Field, either to deſert and 
turn their Arms againſt the King de facto, or to ſtand 
neuter between him and the King de jure? Or, 
laſtly, is this Duty to the King with reſpet? to the 
Publick ſuch, as that the Subjects are to act either 
for the King de falko, or the King de jure, according 
2s it is for the public Safety and Welfare of the 
Peopie? This, indeed, is ſuch a Duty of Allegiance to 
the King as the Diſcourſe ſeems to recommend, ſuch 
s anſwers the End of Government, the publick 
Good and Safety of the People; but then an Oath of 
Allegiance, in this Senſe, is not a Security, but a 
(beat rather, both to the King de jure, and de facto: 
To the King de jure, becauſe the Subjects, notwith- 
landing their Oaths, may, with reſpect to the Pub- 
lick, deſert and abjure him, if the Nation cannot be 
ſafe without ſubmitting, and ſwearing Allegiance to a 
King de facto: to the King de facto, becauſe the 
wbjes, notwithſtanding their Oaths, may deſert 
nd abjure him too with reſpect to the Publick, if the 
Nation cannot be ſafe without returning to their old 
Alegiance to the King de jure. So that ſuch Oaths - 
of Allegiance are made properly not to the King de 
jure, or de facto, but to the Publick, i. e. the People; 
and the Crowns is only a Property or Expedient, to be 
diſpoſed of as is beſt for the Peoples Safety; and 
they, when there is a Conteſt about it between a King 
& jure and de facto, may deal by them both as the 
„ 0 Nation 
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Nation did once by * Edmund Jronfide amd "" 
at the Traitor Edric's Perſuafion, viz. oblige them 
to decide their own Quarrel by a private Duel, and 
not to hazard the Peace and Safety of the Nation 

for the Intereſt or Ambition of partitular Perſons, 
The Diſcourſe concludes this Argent from the 
Caſe of the Tribute-money, with a great Degree of 
Aſſurance: It laughs at the dreadful Charge of Per- 
Jury and Apoſtacy againſs thoſe who hold 7 _— to 
take the Oaths; and ſays, the Phariſees might with 
more Appearance of Reaſon have urged it againſt our 
Saviour g Reſolution of the Caſe about Tribute-money ; 
that that could be 10 leſs than Perjury and Apoftacy, 
to give Countenance to ſuch an open Violation of the 
Taw: Deut. xvii. We are told plainly, that Gd 
muſt be true, tho every Man be a Liar; and there- 
fore, tho' I ſhould alledge our bleſſed Saviour*s Words 
and Actions, where conceived them to be a Proof of 
what I am contending for, yet I ought to be vy 
ſure to be able to ſay, Either I am not to be chargd 
with Perjury or Apoſtacy, or aur bleſſed Saviour him- 
ſelf may, with more Colour of Reaſon, be charged 
with it. But who is ſo uncharitable as to draw up 
this Charge 2 F inſt thoſe that think it lawful to tate 
the Oaths? Thoſe Em ſcruple the taking of them, 
think them contrary to former Oaths , — the Au- 
thor of the Hiſtory of Paſſive Obedience thinks them 
contrary to the received Doctrine of the Church if 
E : They may be ſo, and yet thoſe that think 
it lawful to take them, may be neither perjured, nor 
Apoſtates, but only miſtaken; and thus much any 
that /cruple the taking of them muſt be allowed to 
think; for either he muſt be miſtaken that ſcrupks 
it, or they that do not. However, a Man had need 
very ſure, to be able to ſay, either I am not tobe 
charged with Error or 1 or my Nr 
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5 z with greater Appearance of Reaſon, be charged 
n with Dor or falſe Doctrine. 100 4 this Aſſurance 
d is grounded upon the Law, Deut. xvii. which is far 
IN from being thus interpreted by Commentators, as ap- 

pears from Grotius upon the Place. And the 


he WW Zealots being vouched for his Interpretatibn, is as 


of W far from being any good Authority, as appears from 
- Grotius ad Mat. xxv. 16. and from che e very 
1 Words at our b eſſed Saviour*s Trial; where, to ſerve 
their own Turn in getting him crucified, they could, 
our notwithſtanding their former Oppqſitions againſt a 


35 WM foreign Power, make uſe of a Pretence of Loyalty 
0 to Cz/ar, to oblige the Governor to paſs Sentence 
” upon him; telling him, that he forbad paying Tri- 


bute to Cæſar; that * he made himſelf a King in Oppo- 
ſition to Cæſar; that if the Governor let him go, he 
would not be Ceſar's Friend, and avowing, in expreſs 
Terms, that they bad no King but Cæſar. 
ad thus I have confidered the Arguments in the 


N % * : 


Oaths;,and I hope that the vary Length of this 
Anſwer to them will be enough to 
that they who /cruple the taking the Oaths, do not 


Perſons of eminent Piety and Learning, without con- 
fidering what they do, and examining ſeriouſiy the 
Reaſons both againſt and for their Compliance. I 
have drawn up 10 Charge of Perjury but againſt 
King Stephen and the Biſhops, &c. that ſet bim up; 
» 10 BY and there the Diſcourſe muſt excuſe me, becauſe I 
1 40) WH find it ſo plain in our Hiſtories. Neither have I any 


ed to Thoughts of being a Separatiſt, but am fully ſatii- 


uples i fied that the Oarhs are no Ground of Separation, 
both by Reaſon, and by the Authority and Example 
of the cbiefeſt of thoſe who ſcruple the.Oaths (as the 


OM Luke xxiii. 2. 1 John xix. 12, 7 John 
. N. 1 5 ; 
mi + | Diſ- 


e to prove the Reaſonable of taking the 
atisfy the World 
oppoſe themſelves. to the Judgment of ſo many 


4 


= enjo 


Heaven. # E Av 178 r 
e 0 2085.0 i 
| 175 5 Bi maT! Ro trad 
169003 eee 
Et COGSE BY 
lo as 
vaille3 f fick god 


£ . "I 
II deu 
8757 ed ON 00 


* 5 8 2 


8 " . * ; 727 3 © i 0 
N St: * 0 e N LICE 2.03% 408 _ 


3 | 4 7 Nis be ede 2 Ns IE NN ar nn 


8 
* 


5 * 


os 


* | ; * 5 1 1 H * 

2 97 des e eie e mY 

* 5 * J . on i «x. 8 ; . 2 
2 59 4 


RP 


1 
> Vas. * — TY 85 $7 
3 Z 2 TEL IN S&T; . % 
Et np Þ 
. 


= 


* 7 
* 


225 Far 4/24 2 


ES * 


